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ESCROW AGREEMENT 

 

ESCROW AGREEMENT (this „Agreement“), dated as of the Effective Date (as defined below), among 

1. Dr. Christof Strasser, Am Platz 5/4, 1130 Vienna, Austria (“42escrow”, “we” or “us”); 

2. the Depositor; and 

3. the Beneficiary (each of the Beneficiary and the Depositor, a “Customer” and, the Customers together with 42escrow, the “Parties”). 

 

Preamble 

 

A. Depositor and Beneficiary. 

I. On or prior to the Effective Date, the Depositor and the Beneficiary entered into one or more license agreements, software-as-a-service agreements, or any 

combination thereof or of commercially similar agreements (collectively, the "License Agreement"), pursuant to which the Depositor has licensed to the Beneficiary, 

or provided the Beneficiary access to, certain proprietary technology of the Depositor (the "Product"). 

II.  Continuous availability of the Product and the maintenance thereof are critical to the Beneficiary in the conduct of its business. 

B. Escrow Code. 

I. The Beneficiary wishes to ensure that the development, maintenance and support of the Product remains available to the Beneficiary in certain circumstances that 

may include the failure by the Depositor to fulfill certain material obligations as set forth in the License Agreement or the termination of the Depositor‘s business. 

II.  42escrow is in the business of providing third party escrow protection by storing, retaining and allowing limited access to proprietary technology (the „42escrow 

Services“). 

III.  On or prior to the Effective Date, we have created one or more code repositories (the "Escrow Repository") with the git repository hosting service specified on the 

Services interface. 

IV. The Depositor has granted us the right to access one or more code repositories (the "Depositor Repository"). We have obtained a copy of the data deposited in 

the Depositor Repository (the "Escrow Code") and deposited such copy (the "Initial Escrow Copy") in the Escrow Repository. 

C. This Agreement. 

I. In consideration of the aforemention recitals, the Parties have agreed to enter into this Agreement; provided that the column set forth below on the right provides 

a short explanation of the terms hereof and shall not legally binding in any way. 
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I. DEFINITIONS 

§ 1.1 The terms “Depositor” and “Beneficiary” shall have the meaning 

displayed on the Services interface at the time of submission of the 

Subscription Request or of the Acceptance Declaration, respectively. 

Basically, 

the Person that puts source code into escrow with us is the “Depositor”.  The 

person that may – in a special “Trigger Event” – get access to the Depositor’s 

source code is the “Beneficiary”. 

You can pick and choose your role on the Website. 

II. THIS AGREEMENT 

§ 2.1 Supplement to Customer Terms of Service.  With respect to each 

Customer, this Agreement is supplementary to the Customer Terms of 

Service entered into between us and the respective Customer upon 

registration of such Customer for the services made available on 

www.42escrow.com and all of its subdomains (the “Website”), including 

all features and functions associated with such services, including the 

42escrow Services (the “Services”). 

§ 2.2 Customer-Specific Supplement.  In the event of a conflict between this 

Agreement and the Customer Terms of Service, the terms of this 

Agreement shall prevail as a Customer-Specific Supplement (as defined 

in the Customer Terms of Service). 

Basically, 

this Agreement is based on the Customer Terms of Service, which already apply 

between 42escrow and you, regardless of your role as Depositor or Beneficiary. 

Importantly, in this context, the terms of this Agreement override the Customer 

Terms of Service, whenever the two documents may conflict with each other. 

III. BENEFICIARY SUBSCRIPTION 

TO A DEPOSITOR REPOSITORY 

§ 3.1 42escrow Services.  Each Customer hereby agrees to take any action 

necessary to enable us to perform, and to refrain from any action that 

may prevent us from performing, the 42escrow Services for the benefit 

of the respective other Customer. 

§ 3.2 Subscription by the Beneficiary through the 42escrow Website. 

(a) Prior to the Effective Date, the Depositor has specified on the 

Services interface, 

Basically, 

both the Depositor and the Beneficiary can sign up for the 42escrow Services, 

and thereby enter into this Agreement, through our website. 

The Depositor will propose certain parameters of this arrangement, such as the 

relevant git repositories, the applicable trigger events for Releasing an Escrow 

Copy, or the term of this Agreement. 

The Beneficiary can review all of this and, if the Beneficiary agrees, “subscribe”, 

which means accept this Agreement, which will incorporate the parameters 

proposed by the Depositor. 

http://www.42escrow.com/
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i. the Beneficiary’s name, email address and postal address 

(the “Beneficiary Details”); 

ii. the Depositor Repositories to which the Beneficiary may 

subscribe (the “Associated Repositories”); 

iii. the proposed trigger events entitling the Beneficiary to a 

Release (the “Trigger Event”); 

iv. the term of the proposed subscription (the “Subscription 

Term”); and 

v. the service fee, if any, charged by the Depositor to the 

Beneficiary in connection with the 42escrow Services (the 

specifications pursuant to § 3.2(a)i through § 3.2(a)v, the 

“Subscription Terms”, the submission thereof to us, the 

“Subscription Request”). 

(b) By completing the subscription process set forth on the Website, 

the Beneficiary has accepted (the “Acceptance Declaration”) 

i. the Subscription Terms; and 

ii. the fees due to 42escrow for the 42escrow Services (the 

“Subscription Fee”), 

each as specified on the Services interface; provided that in the 

event of an initial disagreement between the Customers 

regarding the Trigger Event proposed by the Depositor, the 

Customers have coordinated and agreed on an amended 

definition by completing a process made available on the 

Website. 

§ 3.3 Activation of Beneficiary Subscription. 

(a) Upon receipt by us of the first Subscription Fee in accordance 

with the payment method specified by the Beneficiary on the 

Services interface, 42escrow shall promptly, but in no event later 

than within 14 calendar days of such receipt, Notify the 

Customers thereof. 

The Depositor and the Beneficiary will then have all kinds of rights and obligations 

as described in this Agreement. Of course, each of you must agree to enable us 

to perform our own obligations hereunder. 
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(b) Upon our Notification of the Customers pursuant to § 3.3(a), 

i. this Agreement shall enter into force (the “Effective Date”); 

ii. the Beneficiary’s Subscription to the Associated 

Repositories will become active (an ”Active Subscription”); 

and 

iii. the Beneficiary shall be deemed a “Subscribed Beneficiary” 

with respect to the Associated Repositories. 

(c) Any Active Subscription shall be considered an Active 

Subscription for purposes of either Customer’s Customer Terms 

of Service. 

IV. PAYMENT OF FEES 

§ 4.1 Failure to Pay Fees when Due. 

(a) Following the Activation Date, if the Beneficiary fails to pay the 

sum of the Subscription Fee and any service fee charged by the 

Depositor but payable through us (the “Indirect Service Fee" and, 

together with the Subscription Fee, the “42escrow Fee”) in full 

when due, 42escrow’s obligations towards the Beneficiary 

pursuant to Art. V shall be suspended (the “Subscription 

Suspension”) until full payment is received. 

(b) In the event of a Subscription Suspension, 42escrow shall Notify 

the Customers accordingly (the date of such Notification, the 

“Notification Date”). 

§ 4.2 Payment Dates. 

(a) The length of the Beneficiary’s billing cycle, including the 

payment date (the “Payment Date”) for any 42escrow Fee, 

depends on the type of subscription the Beneficiary chooses on 

the Services interface when subscribing for a certain Depositor 

Repository. 

Basically, 

the Beneficiary is the one who pays for the 42escrow Services.  If the Beneficiary 

fails to make the payments when due, our own obligations hereunder will be 

suspended and – ultimately – we may even terminate the Agreement. 

Last but not least, if the Depositor also charges a fee for making source code 

available to the 42escrow Services, we will forward the Depositor’s share in any 

fees received in due time. 
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(b) Upon receipt of the 42escrow Fee, 42escrow shall Notify the 

Beneficiary accordingly. 

§ 4.3 Payment Forwarding.  Upon receipt by us of the 42escrow Fee in full, 

we shall promptly, but in no event later than 30 calendar days thereafter, 

forward to the Depositor any Indirect Service Fee, less applicable wire 

charges. 

§ 4.4 Insufficient Payments by the Beneficiary. 

(a) Any amounts duly received from the Beneficiary shall first be 

used to settle any Subscription Fee then due. 

(b) Notwithstanding § 4.4(a), in the event that the amounts paid 

hereunder by us to the Depositor fall short of the total sum of the 

Indirect Service Fee due from time to time, upon the Depositor’s 

request, we shall promptly provide to the Depositor a written 

statement setting forth the Beneficiaries from whom no payment 

in full has been received. 

V. OUR ESCROW OBLIGATIONS 

§ 5.1 Active Subscription.  Unless expressly provided otherwise herein, 

including in the event of a Subscription Suspension, this Art. V shall 

apply only, if the Beneficiary is a Subscribed Beneficiary and only with 

respect to Associated Depositories that are the subject of the same 

Active Subscription. 

§ 5.2 Escrow Copies. 

(a) We shall regularly, but no less than once per calendar month, 

access the Depositor Repository (an “Update Request”) to obtain 

an updated copy of the Escrow Code (an “Updated Escrow 

Copy”), which we will deposit in the Escrow Repository. We will 

retain in the Escrow Repository the Initial Escrow Copy and any 

Updated Escrow Copy (collectively, the “Escrow Copies”) we 

may obtain. 

Basically, 

if a Trigger Event occurs, we may be obligated to Release any Escrow Copy we 

hold to the Beneficiary.  This is the core of our arrangement, so both the Depositor 

and the Beneficiary should make sure to understand what they sign up for. 
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(b) In the event that no Updated Escrow Copy can be obtained 

during a period of 14 calendar days from the first unsuccessful 

Update Request, we will Notify the Customers accordingly. 

(c) In the event that we obtain an Updated Escrow Copy more 

frequently than set forth above, we shall be under no obligation 

to continue doing so in the future. 

§ 5.3 Release of Escrow Copy. 

(a) Upon a Trigger Event, the Beneficiary may request from us the 

release of the Escrow Copy most recently obtained from any 

Associated Repository (the “Release Request”); provided that 

such release shall be carried out in a manner as we shall mutually 

agree in good faith (the “Release” or to “Release”).  

(b) Any Release Request must include a detailed description of the 

circumstances of the Trigger Event and any supporting facts. We 

shall Notify the Depositor of any Release Request. 

(c) Unless, within 14 calendar days after sending the Notice 

pursuant to § 5.3(b), the Depositor provides us with a written 

statement that the Trigger Event has not occurred or the 

circumstances giving rise to the Trigger Event have been 

remedied prior to receipt by us of the Depositor’s statement (the 

“Objection”), we shall promptly carry out the Release. 

(d) Upon receipt of an Objection (the “Objection Date”), we shall 

promptly Notify the Beneficiary thereof and shall not release the 

Escrow Copies, but shall continue to store the Escrow Copies 

until otherwise jointly directed in writing by the Beneficiary and 

the Depositor, or until resolution of the dispute pursuant to § 5.4. 

(e) We bear no responsibility to inform the Beneficiary of a Trigger 

Event or to ascertain when or whether a Trigger Event has 

occurred, except in accordance with the procedures set forth 

herein. 

§ 5.4 Disputes Regarding the Release. 
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(a) Either the Beneficiary or the Depositor may request a dispute 

resolution within 60 calendar days of  

i. in the Beneficiary’s case, our Notification pursuant to § 

5.3(d); and 

ii. in the Depositor’s case, the Objection Date. 

(b) If we receive a timely call for dispute resolution by either the 

Beneficiary or the Depositor, we shall promptly appoint an 

independent expert, selected in our free discretion, to be tasked 

solely with determining whether there existed a Trigger Event at 

the time that the Objection was delivered to us (the “Expert”). If 

the Expert so finds, we shall promptly carry out the Release. 

(c) The Expert’s shall issue its findings in writing (the “Expert 

Opinion”) and deliver a copy thereof to the Customers and us. 

The Expert Opinion shall be final and binding upon all Parties for 

purposes of this Agreement. 

(d) If we do not receive a call for dispute resolution by the deadline 

set forth in § 5.4(a), we shall not carry out the Release.  Any 

subsequent Release Request pursuant to § 5.3 shall trigger our 

obligations pursuant to this Art. V only if the circumstances 

described therein are substantially different, as determined in our 

sole discretion, from the ones set out in any previous Release 

Request. 

(e) Should any dispute arise with respect to the Release and/or the 

ownership or right of possession of any part of the Escrow Code 

or any Escrow Copy, we are authorized and directed to retain the 

Escrow Code or any Escrow Copy in our possession without 

liability to anyone until such dispute shall have been settled either 

by mutual written agreement or by final order, decision or 

judgment by a court of competent jurisdiction after the time for 

appeal has expired and no appeal has been perfected, whereas 

we are under no duty whatsoever to institute or defend any such 

proceedings. 
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§ 5.5 Costs.  In addition to payment of the Subscription Fee, we shall be 

entitled to reimbursement by the Beneficiary of any costs, fees and 

expenses incurred by us in connection with this Art. V prior, and as a 

condition precedent, to a Release. We may request advances on any 

costs reasonably expected by us in connection with a Release Request 

or a dispute resolution pursuant to § 5.4. 

§ 5.6 Licensing Fees.  For the avoidance of doubt, the Benef iciary’s 

obligations to pay licensing fees or any other obligations the Beneficiary 

may have pursuant to any licensing agreement, software-as-a-service 

agreement or other agreement with a third party, including but not limited 

to the Depositor, in connection with the Escrow Code will not be affected 

by the occurrence of a Trigger Event or the Release, except as expressly 

provided in such other agreement. 

§ 5.7 Use after Release.  Unless otherwise provided in the License 

Agreement, upon release of any Escrow Copy in accordance with this 

Agreement, the Beneficiary shall have the right to, and the Depositor 

hereby grants the Beneficiary a non-exclusive license to, use the Escrow 

Copy for the sole purpose of continuing the benefits afforded to the 

Beneficiary pursuant to the License Agreement; provided that the 

geographic scope shall be the same as set forth in the License 

Agreement. The Beneficiary shall be obligated to maintain the 

confidentiality of any released Escrow Copy. For the avoidance of doubt, 

unless expressly permitted by the License Agreement, the Beneficiary 

shall not be permitted to develop the Escrow Copy further, including but 

not limited to the development of additional or enhanced features of the 

Product. 

§ 5.8 No Investigations; Verification Services.  Unless separately agreed by 

us in writing, we are not obligated to carry out any investigations, 

technically, commercially, legally or otherwise (verification services), and 

we do not bear any responsibility whatsoever, regarding the contents of 

the Depositor Repository, including but not limited to the existence and 

usability of the Escrow Code or any Escrow Copy. 
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VI. LIMITATION OF LIABILITY; WARRANY DISCLAIMER 

§ 6.1 Limitation of Liability.  We are not liable for damages incurred by either 

Customer or any third party in connection with an appeal of the Release 

by any authority or third party. We have no obligation to verify the 

solvency of any Customer. Our only duty pursuant to this Agreement is 

the storage and Release of the Escrow Copies in accordance with the 

terms set forth herein. We are also not liable for any breaches by either 

Customer, of 

(a) this Agreement; or 

(b) any contract between such Customer, on the one hand, and the 

other Customer or us, on the other hand. 

§ 6.2 No Warranties. 

(a) We make no representations and exclude all warranties or 

conditions regarding 

i. the Escrow Code or any Escrow Copy, including those of 

satisfactory quality, marketability, fitness for a particular 

purpose, non-infringement, viability, functionality or 

usability; 

ii. the completeness or the authenticity of the Escrow Code or 

any Escrow Copy. We cannot be held liable for any 

damages that a Customer incurs from the Escrow Code or 

any Escrow Copy following the Release, including but not 

limited to any malware that may be embedded therein; or 

iii. the legal significance of any Trigger Event, or its coherence 

or suitability in connection with the License Agreement, 

regardless of whether such Trigger Event was formulated 

by either Customer, 42escrow or any third party. 

(b) The Escrow Code and the Escrow Copies are the intellectual 

property of a third party. We do not hold any intellectual property 

rights or any other rights to the Escrow Code or to the Escrow 

Copies, except as necessary to perform our obligations 
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hereunder, and we cannot transfer any intellectual property rights 

thereto. Any intellectual property or other rights to the Escrow 

Code or any Escrow Copy the Beneficiary may seek remain 

exclusively subject to the Beneficiary’s agreements with the 

holder of such rights, which may or may not be the Depositor or 

any other third party. 

VII. OUR OTHER OBLIGATIONS 

§ 7.1 Notwithstanding any other provisions hereof, we shall be free to appoint 

subcontractors in order to perform our obligations hereunder. We shall 

at all times remain liable for the acts and omissions of any subcontractor 

appointed by us. 

 

VIII. CANCELLATION OF ACTIVE SUBSCRIPTIONS 

§ 8.1 Common Provisions. 

(a) Any Active Subscription shall remain unchanged and remain in 

full force and effect for the duration of the Subscription Term, 

unless  

i. suspended in accordance with § 4.1; or 

ii. cancelled (“Cancel”, or “Cancellation”) in accordance with 

this Art. VIII. 

(b) Any Active Subscription expires upon the end of the Subscription 

Term. 

(c) Upon expiration or Cancellation of an Active Subscription, the 

Beneficiary shall no longer be considered a Subscribed 

Beneficiary with respect to the respective Associated 

Repositories. 

§ 8.2 Cancellation by Us.  We may Cancel any Active Subscription, 

Basically, 

our arrangement applies for as long as the Beneficiary is subscribed to any of the 

Depositor’s repositories. Naturally, as long as the Beneficiary pays its fees, we 

won’t let the Depositor out of the Agreement, unless the initially agreed 

subscription term expires. 
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(a) at any time upon sixty calendar days’ Notice; and 

(b) with immediate effect by Notifying the Customers, if the 

Beneficiary fails to pay the 42escrow Fee with respect to such 

Active Subscription in full within 14 calendar days from the 

Notification Date. 

§ 8.3 Cancellation by the Beneficiary.  The Beneficiary may cancel any Active 

Subscription at any time upon 14 calendar days’ Notice or by following 

the procedure set forth on the Beneficiary’s Account Page. 

§ 8.4 Cancellation by the Depositor.  The Depositor shall not be entitled to 

cancel any Active Subscription. 

§ 8.5 Mutual Cancellation.  Any Active Subscription will be cancelled upon 

joint written notice by the Customers to us requesting such cancellation. 

§ 8.6 Automatic Cancellation.  Any Active Subscription will be cancelled 

automatically upon Release of the Escrow Copies in the Associated 

Repository in accordance herewith. 

§ 8.7 Termination of License Agreement.  In the event that the License 

Agreement has been terminated, the Beneficiary and the Depositor must 

notify us in writing within 30 days thereof. Upon receipt of such notice, 

we will Notify the other Party of the intention to cancel the respective 

Active Subscription of the Beneficiary hereunder. If within 30 days, we 

do not receive a notice disputing the cancellation of such Active 

Subscription, then it will be deemed that the other Party consented to 

such cancellation and the corresponding rights of the Beneficiary 

regarding the respective Associated Repositories will be immediately 

terminated. If either Party disputes the termination of the License 

Agreement, the respective Active Subscription will continue in full force. 

§ 8.8 Termination of this Agreement. 

(a) This Agreement, and either Customer’s Customer Terms of 

Service, shall continue indefinitely and neither Party shall be 

permitted to terminate this Agreement or either Customer’s 

Customer Terms of Service, in each case for as long as any 
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Active Subscription remains and to the fullest extent permitted by 

law. 

(b) Subject to § 8.8(a), this Agreement shall terminate automatically 

upon expiration or Cancellation of all Active Subscriptions 

hereunder. 

IX. A FEW FINAL POINTS 

§ 9.1 Arbitration. 

(a) All disputes arising out of or in connection with the present 

contract shall be finally settled under the Rules of Arbitration of 

the International Chamber of Commerce by one or more 

arbitrators appointed in accordance with the said Rules. The seat 

of the Arbitration shall be Vienna, Austria. The language to be 

used in the arbitral proceedings shall be English. 

(b) The Customers hereby authorize us, if we are threatened with 

arbitration or are sued, to interplead all interested parties in such 

proceeding and to deposit the Escrow Copies with the 

arbitrator(s). 

§ 9.2 Applicable Law.  This Agreement including § 9.1 and § 9.2, shall be 

governed by English law, with the exclusion of its International Private 

Law provisions. 

§ 9.3 Consideration.  Subject to any further consideration specified herein, the 

consideration under this Agreement consists of the obligations of the 

Parties to each other.  The Parties further agree that payment by each 

Party to each other Party of GBP 1.00, receipt of which is hereby 

acknowledged, alone and together amounts to additional good 

consideration in respect of the obligations of the Parties under this 

Agreement. 

§ 9.4 Assignment.  We may assign any of our duties and rights hereunder, in 

whole or in part. In addition, we may delegate any of our obligations 

hereunder. Neither Customer may assign this Agreement or any Active 

Basically, 

if things go really wrong this is what will happen, along with some other general 

legal language. 
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Subscription, in whole or in part, to any third parties, nor transfer or 

sublicense its rights hereunder to any third party without our prior written 

consent. 

§ 9.5 Messages. 

(a) Account-related information (e.g., payment authorizations, 

invoices, changes to the password or the method of payment, 

confirmation and other notifications) is only available in electronic 

form, for example as emails to the email address the Customer 

provided when registering for the 42escrow Services. 

(b) Unless expressly provided otherwise herein, all notices, 

requests, declarations or demands (to “Notify” or “Notice”)  

required or permitted hereunder shall be in writing and delivered 

to the addresses set forth on the legal imprint page of the Website 

or on the Customer’s account Page (the “Account Page”), 

respectively; provided that 

i. Notice shall be considered delivered and effective upon 

actual receipt; and 

ii. in the case of ourselves as the notifying party, the 

publication of a notification on the respective Customer’s 

Services interface and any other form of notification such 

Customer specified on the Account Page shall be sufficient 

to carry out an effective Notice. 

§ 9.6 Severability.  The provisions hereof shall be deemed severable, and the 

invalidity or unenforceability of any provision shall not affect the validity 

or enforceability or the other provisions thereof. If any provision hereof 

is invalid or unenforceable, a suitable and equitable provision shall be 

substituted therefor in order to carry out, so far as may be valid and 

enforceable, the intent and purpose of such invalid or unenforceable 

provision; and the remainder of this Agreement and the application of 

such provision to other persons or circumstances shall not be affected 

by such invalidity or unenforceability, nor shall such invalidity or 

unenforceability affect the validity or enforceability of such provision, or 

the application thereof, in any other jurisdiction. 
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§ 9.7 Survival.  Provisions herein which by their terms must survive the 

termination hereof in order to effectuate the intent of the Parties will 

survive any such termination, whether by expiration of the term  or 

otherwise, for such period as may be appropriate under the 

circumstances. 

§ 9.8 Amendments.  After the initial twelve-month term, we may amend the 

Subscription Fee from time to time by giving Notice to the Beneficiary of 

at least 60 calendar days prior to any increase in fees. Subject to the 

preceding sentence, this Agreement may not be amended, modified, 

altered or supplemented other than by means of a written instrument 

duly executed and delivered among all Parties. 

§ 9.9 Headings.  The section headings in this Agreement do not form a part of 

them but are for convenience only and shall not limit or affect the 

meaning of the provisions. 

  


