
Tough at the top? 

Advocate Caroline Dutot is co-founder of Ardent Chambers and a member of the Jersey IoD 
Corporate Governance Sub-Committee. In this article, she explores the proposed changes to 
the JFSC Financial Penalties Regime and looks at what this might mean for those working at 
senior management level 

Word that the regulator is planning to increase its regulatory requirements on local financial 
services businesses in order to get a positive outcome on Jersey’s next Moneyval assessment 
has created unease in Jersey boardrooms of late. But what has precipitated these concerns 
at Board and senior management level? What are the myths and truths?  

Firstly, lets deal with the catalyst. July saw the release of a new consultation paper by the 
Government of Jersey proposing changes to the existing JFSC financial penalties regime. The 
current civil penalties regime applies to both regulated persons (and has done since 2015) 
and principal persons, for contraventions of Codes of Practice issued by the JFSC. 

The first myth is that the regulatory requirements themselves are getting tougher. In fact, the 
consultation doesn’t change existing regulatory requirements but it does propose to push the 
sanctions for non-compliance further down the chain of command in a business. Under the 
proposals the existing civil penalties regime would apply to principal persons, key persons and 
those ‘performing a senior management function’. That shift is quite definitely creating 
anxiety at senior management level, to the extent that some are considering whether to 
continue with or accept promotion to senior management roles. They are the concerns of 
conscientious, thoughtful and experienced members of industry (particularly those in 
compliance) who are worried that they could be personally fined, particularly for the actions 
of others within their business or in a larger business where they may not have oversight of 
every aspect.  

Myth two is that the revised civil penalties regime, if introduced, is all about the traditional 
fully regulated financial services businesses – trust companies for example.  The draft 
amendments actually look to expand the scope of the existing penalties regime and 
specifically extend the regime to designated non-financial and professional businesses 
(known as DNFPBs) such as lawyers, accountants, estate agents and lenders. This is because 
international standards to combat anti-money laundering require there to be a range of 
effective, proportionate and dissuasive sanctions that also apply to DNFPBs, who are already 
regulated for money laundering purposes.  

There is absolute truth that the proposed changes are driven by a desire to meet international 
standards. A further consequence being that significant and material breaches of the money 
laundering order would come under the proposed regime. These are currently breaches that 
have the ultimate penalty of a criminal offence at present but, if the proposals are introduced, 
would enable, as an alternative option, a financial penalty by the JFSC. 

The proposed changes look to bring Jersey in line with standards elsewhere, with the 
consultation paper stating that “Overall, regulators across the US, UK, Europe and Asia have 
imposed AML-related financial penalties of more than $10 billion on financial institutions in 
2020.”  So, looking at jurisdictions like Cayman, Malta, Guernsey and the UK, what actions 



have led to fines against individuals by regulators? In the examples reviewed, a common 
theme was a collective set of failings across multiple customer files suggesting systemic failure 
for issues such as:  

• Failing to identify a PEP; 
• Failing to conduct annual review of high risk clients; 
• Incomplete risk assessments; 
• Not following up on red flags; or 
• Failing to establish source of funds appropriately. 

Whilst we don’t yet know what any underlying policy would be for fining individuals, the focus 
on material and significant breaches, as well as looking at the approach of other jurisdictions, 
perhaps helps to quell some concerns. If the focus would be on egregious behaviour of the 
sort industry would expect to see sanctioned at the highest level, does the fining of key 
individuals involved in that behaviour then seem more palatable? 

	

 

 


