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EXECUTIVE SUMMARY

eligious freedom is under attack in

Ukraine. Institutions such as the office of
the president, the Security Service of Ukraine
(“SBU”), and the courts are working togeth-
er to restrict, if not outlaw, the Ukrainian Or-
thodox Church (“UOC”) which has been the
historic home of Ukrainian Orthodoxy for
hundreds of years. In fact, there is legisla-
tion currently pending in the Verkhovna Rada,
Ukraine’s Parliament, to ban the UOC outright,
which passed a first reading by a wide margin
on October 19, 2023 and is likely to become
law imminently. Enjoying the benefit of un-
precedented diplomatic financial and military
support from the West, these institutions are
mirroring some of the worst traits of Russian
and Soviet history in targeting the Church and
its members, alleging “plots” and conspira-
cies that bear no semblance to the reality on
the ground.

This white paper highlights the perilous
state of religious freedom in Ukraine as well
as the overall threat to rule of law for which
this campaign against the UOC is emblemat-
ic. We urge readers to contact those govern-
ments providing financial support and military
aid to remind Ukraine of its obligations under
its own constitution, as well as international
treaties to protect religious freedom.

The dangerous threat to religious freedom
in Ukraine has its origins in the state-spon-
sored 2019 recognition of a new Orthodox
Church — the Orthodox Church in Ukraine
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(“OCU") - backed by the rogue support of the
Ecumenical Patriarchate of Constantinople.
This led to a major split in Ukrainian Orthodoxy
between the long-standing UOC, with historic
ties to the Russian Orthodox Church (“ROC"),
and the newly created OCU, with strong sup-
port from the government of President Petro
Poroshenko, in office from 2014-2019.

At the start of Russia’s invasion of Ukraine
in 2022, the UOC’s leadership—despite its
historic ties to the Moscow Patriarchate—
condemned Russia’s actions and began the
process of separating itself from the Russian
Orthodox Church, with which it was linked. In
May 2022, the UOC officially separated from
the ROC by amending its constitution. The
UOC, which has a considerable presence
throughout Europe, has also played an import-
ant role in aiding Ukrainian refugees fleeing
conflict. The OCU, by contrast, is prevented
under the terms of its autocephalous status
granted by Constantinople from maintaining
a presence outside of Ukraine.

The Ukrainian government appointed a
commission to analyze the UOC's links with
the ROC, but the Commission lacked indepen-
dence and its investigation was plagued by ir-
regularities. While the Commission found that
a complete separation between the UOC and
the ROC had not taken place, this finding is
not based on an independent analysis and is
likely biased by internal Church politics. Spe-
cifically, the Commission’s “experts” were not



independent and included members of the
state church, the OCU.

Despite the UOC’s historic connections
to the Moscow Patriarchate, the UOC has
supported Kyiv's independence, backed the
Ukrainian government’s war efforts, and crit-
icized Moscow’s invasion. Nevertheless, the
Ukrainian authorities have accused the UOC
of collaborating with the Russian Federation
and have used such allegations to justify re-
pression of the faith and institutions of the
church. The Ukrainian government’s attacks
on the UOC, its leadership, and its members
are a grave violation of the freedom of reli-
gion, guaranteed in both the Ukrainian Con-
stitution and the Universal Declaration of Hu-
man Rights.

Several UOC clerics have been jailed and
subjected to polygraph questioning, among
other measures. Dozens of UOC clerics have
been sanctioned - a process that operates
outside the courts and results in the freezing,
and sometimes even seizure, of assets. Crim-
inal charges against several UOC Metropoli-
tans threaten long jail sentences on vague,
Orwellian charges based on their exercise of
free speechrelatingto intra-Orthodox religious
matters under the guise of national security.
In some cases, there are strong signs of evi-

dence planting; in all of the pending criminal
cases against UOC Metropolitans, the alleged
‘crimes’ and farcical evidence would not even
reach a court of law in a country with an inde-
pendent judiciary and a strong tradition of the
rule of law.

Since the invasion commenced, the
Ukrainian government have increased its at-
tacks on the institutions of the UOC. In De-
cember 2022, President Zelensky signed a
decree “making it impossible” for religious
organizations “affiliated with centers of influ-
ence in the Russian Federation” from oper-
ating in Ukraine. In April 2023, the Ukrainian
government attempted to expel the UOC
from the Kyiv Pechersk-Lavra, a UNESCO
World Heritage Site and one of the holiest
places in Orthodox Christianity, by unilater-
ally terminating a lease agreement. As not-
ed above, the Verkhovna Rada, passed on
the first reading legislation that would ban
the UOC and is likely to imminently become
law following a second reading in the com-
ing weeks or months. In March and October
2023 reports by the United Nations High
Commissioner for Human Rights (“OHCHR")
raised concerns about religious freedom and
rule of law in the government’s crackdown
against the UOC.
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. THE ORTHODOX CHURCH IN UKRAINE

A. ORTHODOX CHRISTIANITY
IN UKRAINE

he global Orthodox Church is a family of

self-governing churches, which is com-
prised of four ancient Patriarchates and sev-
eral autocephalous churches, one of which
is the ROC. There is no equivalent position in
Orthodoxy to the Pope in the Roman Catholic
Church, and although the Patriarch of Con-
stantinople is accorded a special honor, his
position is more analogous to that of the Arch-
bishop of Canterbury in the Anglican commu-
nion. He does not have the right to interfere
in the internal affairs of the other Churches.
While each Church in the communion is in-
dependent, matters of faith and practice are
resolved on a conciliar basis.!

In Ukraine, Orthodox Christianity has
a long and contested history, which dates
back to the times of Kyivan Rus. It became
the dominant religious confession after the
conversion of Prince Volodymyr (Vladimir)
in the late tenth century, although historical
records suggest there were communities of
believers before this time.? The institutional
foundations of the Church, administered as a
province of the Patriarchate of Constantino-
ple, were established in the eleventh century,
and centered on St Sophia’s Cathedral and
the Kyiv-Pechersk Lavra cave monastery. Not
only did the latter influence the development
of Orthodox monasticism in Rus, but it gifted
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Orthodoxy two of its greatest saints — Antony
and Theodosius — whose relics transformed
the complex into a major site of pilgrimage.®
It is critical to understand that the lineage
of the Church from this time is fundamental
to the concept of Apostolic succession. This
traditional view emphasizes the linearity of
power and authority tracing back to the au-
thority given to the twelve Apostles by Jesus
Christ. A canonical church therefore derives
its authority from this unbroken line of suc-
cession down to the current bishops. “In each
location a bishop, in direct succession to his
predecessors, is surrounded by his priests
and deacons, whose authority as ministers
of the sacraments and teachers of the gos-
pel encounter comes through the charis-
matic preservation of apostolic heritage and
mission.”* Non-canonical churches are not
viewed by global Orthodoxy to have apostolic
succession and are considered schismatic.
The fortunes of Kyivan Rus’ changed as
other competing city states grew in promi-
nence in the twelfth and thirteenth centuries.
Two events had a critical impact on Orthodox
Christianity in the medieval era: (i) the sack of
Kyiv by the Mongols in 1240 and (ii) the rise of
Lithuanian suzerainty, and later, control by the
Poland-Lithuanian Commonwealth.°> Under in-
fluence from the Latinate West, communion
was renewed with the Roman Catholic Church
at the Union of Brest in 1596, a position reject-
ed by most of the laity.® Leftbank Ukraine was



brought into the orbit of Muscovy after the
Treaty of Pereiaslav in 1654, and the Ortho-
dox Metropolitanate of Kyiv was subordinat-
ed to the Moscow Patriarchate in 1686, which
was confirmed by a synodal decision of the
Patriarchate of Constantinople and accepted
by global Orthodoxy.”

The Orthodox Metropolitanate of Kyiv re-
mained canonically subordinated to the Pa-
triarchate of Moscow until the Revolution of
1917. At that time, the Ukrainian Autocepha-
lous Orthodox Church (“UAOC”) was estab-
lished and declared itself autocephalous, or
separate, from the ROC. This decision was
made unilaterally, without the blessing of
world Orthodox churches. This meant that the
UAOC was viewed as non-canonical by global
Orthodoxy. As aresult, the UAOC was “neither
in communion with nor did they have an offi-
cial relation to the other canonical Orthodox
Churches”.® In addition, many clergy and laity
remained loyal to the Moscow Patriarchate
due to habit and canon law. Indeed, many be-
lievers continued to undertake pilgrimages to
religious sites in Russia until as late as 1927.°
As independent Ukraine was brought under
Bolshevik rule, the Church faced attacks from
the communist authorities. This took the form
of anti-religious campaigns, attacks on the
clergy, and state sponsored attempts to split
the Church by forming a new renovationist
church that departed significantly from Ortho-
dox tradition.™

In 1989, as the Soviet Union faltered, the
UAOC was brought back to life, and in 1992,
the Ukrainian Orthodox Church of the Kyiv Pa-
triarchate (“UOC-KP") was established. Both
churches continued to be unrecognized by
global Orthodoxy for nearly three decades.™
From the perspective of believers belonging
to the UOC - which was canonically subordi-
nated to the Moscow Patriarchate — the UOC-
KP and the UAOC were non-canonical, and
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their beliefs prevented them from switching
allegiance to a church that was not accepted
by global Orthodoxy. Although the UOC re-
mained canonically subordinated to the ROC,
it continued as a dominant force in Ukrainian
Orthodoxy for clergy and laity alike.™

After the Maidan events in 2014 - and es-
pecially in light of Russia’s full-fledged inva-
sion in February 2022 - underlying religious
divides within Orthodox Christianity in Ukraine
have largely been framed in a political context
which has only complicated matters further.
Accusations stemming from Ukraine’s secu-
rity services and foreign media alike suggest
that the UOC is an instrument of Russian influ-
ence and power, which has led to a crackdown
on a church for which a significant percent-
age of Ukrainian citizens continue to profess
belief and membership.™

Analyses that focus purely on the political
dynamics of Ukraine’s religious divide without
understanding the canonical and religious as-
pects of the faithful fail to understand the be-
liefs, views, and motivations of the UOC and
its members. Nearly 80 percent of Ukrainians
are believers in some denomination of Or-
thodox Christianity.” According to Ukrainian
government statistics, in 2023 the UOC had
11781 total religious organizations across the
country, including 11,439 parishes and 221
monasteries. By comparison, the OCU has
7,861 religious organizations, including 7,645
parishes and 72 monasteries. The UOC also
has nearly twice as many clergy and monks
compared to the OCU, according to 2022
data, the most recent available.’®

B. THE POLITICAL DECISION TO
REQUEST AUTOCEPHALY

Beginning in 2018, the religious debate

changed immensely when several historic
events shook the status quo of Ukrainian Or-
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thodoxy. Of primary importance is the inter-
vention by the Ukrainian government to lobby
Constantinople to grant a new autocepha-
lous Ukrainian Orthodox Church derived from
a union of the UOC-KP and the UAOC which
would give canonical legitimacy to the cler-
gy of these denominations. Indeed, the issue
of Orthodox Christianity in Ukraine became
a highly political issue in these years. Petro
Poroshenko, Ukraine’s president at the time,
weaponized and “actively instrumentalized
the religious issue,” and used “the formation
of an autocephalous church in Ukraine as an
important component of his election cam-
paign.”1®

On April 9, 2018, Petro Poroshenko,
Ukraine’s president at the time, visited Istanbul
and met with the Ecumenical Patriarchate of
Constantinople, Bartholomew I, where he for-
mally requested autocephaly. Ten days later,
Ukraine’s parliament passed a resolution re-
questing autocephaly, and in December 2018,
a Council for the Unification was held which
merged the UOC-KP and the UAOC into the
OCU. Notably — and unusually, given Ukraine’s
constitutionally professed separation of
church and state — President Poroshenko
was present at the Council of Unification. In
January 2019, breaking with traditional proce-
dures, a Tomos — the granting of autocephaly
— was issued by Bartholomew | to this newly
merged OCU."

The decision by Constantinople to grant
autocephaly led to a rupture in relations be-
tween the ROC and Constantinople, with the
ROC disputing the right of Constantinople to
grant autocephaly to the OCU.™

The granting of the Tomos also led to se-
rious disagreements within global Orthodoxy.
Metropolitan Nikiforos of Kykkos of the Cypri-
ot Orthodox Church, a highly respected schol-
ar and theologian, wrote that the decision to
grant autocephaly to the OCU “has resulted in
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a difficult, divisive situation that is tormenting
not only the Ukrainian Orthodox Church, but
also worldwide Orthodoxy. It threatens the
faith with the cursed crime of schism, an un-
forgivable and deadly sin...""®

In this context, Metropolitan Nikiforos
remarked that the Ecumenical Patriarchate
should not be turned into a “primacy of au-
thority,” as this “alters Orthodox ecclesiology,
abolishes her conciliar, democratic system,
and introduces a monarchical papal-style au-
thority which speaks on behalf of all other Or-
thodox primates.”? In other words, the grant-
ing of the Tomos is not a definitive stamp of
legitimacy for the OCU, and the decision by
Constantinople to grant it in the manner it did
- motivated, it seems, by political rather than
canonical, religious considerations — is met
with broad opposition.

Metropolitan Kallistos Ware of Diokleia,
an eminent English theologian and scholar
at Oxford University, was also critical of the
steps taken by Bartholomew. His keynote
address at a conference of the International
Orthodox Theological Association at lasi in
2019 contested the primacy of the Ecumen-
ical Patriarchate and noted that the UOC had
far more parishes than the UOC-KP and UAOC,
which implied the decision could not be taken
lightly.?" In a separate interview at the time the
Tomos was issued, Kallistos said:

Though | am a metropolitan of the Ecu-
menical Patriarchate, | am not at all happy
about the position taken by Patriarch Bar-
tholomew. With all due respect to my Pa-
triarch, | am bound to say that | agree with
the view expressed by the Patriarchate of
Moscow that Ukraine belongs to the Rus-
sian Church. After all, the Metropolia of
Kiev by an agreement of 1676 [1686] was
transferred from the omophorion of the
Ecumenical Patriarchate to that of the



Patriarchate of Moscow. So, for 330 years
Ukraine has been part of the Russian
Church.??

For the Poroshenko government, the
granting of autocephaly appears to have been
driven by political and nationalist aims. Po-
roshenko declared that in the country’s an-
ti-imperial struggle against Russia, there were
three pillars: Army, Language, and Faith, by
which he meant autocephaly.?® Similarly, in
January 2019, Poroshenko declared that “..
the Tomos for us is actually another act of
proclaiming Ukraine’s independence. It will
complete the assertion of the independence
of the Ukrainian state, strengthen religious
freedom and interconfessional peace.””* Po-
roshenko also likely had the 2019 presidential
election in mind when he made the granting
of the Tomos such a core part of his politi-
cal agenda. Polls taken in 2018 showed that
while only 30 percent of Ukrainians nationally
supported the autocephalous status of the
OCU, 58 percent of those in western Ukraine,
a key part of Poroshenko’s political base at
the time and a region where a large portion
of the population is Catholic, were in favor of
autocephaly.?

It has become increasingly apparent un-
der the Zelensky presidency that the auto-
cephalous church has become weaponized
as an instrument of administrative control
and political power. This move has been rein-
forced by a slow but deliberate attempt by the
SBU, the presidential administration, and local
governments to delegitimize the UOC, strip it
of its right to Church property, and restrict its
activities all in favor of the OCU, which in re-
turn has adopted a distinct liturgical and reli-
gious practice.

C. THE UOC AS A SELF-GOVERNING
CHURCH

The Ukrainian government and media — which
is currently under severe martial law restric-
tions? — has attempted to portray the UOC as
a church entirely controlled by the Russian Or-
thodox Church.?” However, the UOC has long
been a highly independent religious entity and
the ROC has limited to no influence over the
Church'’s day-to-day affairs. Indeed, a compar-
ative analysis by Archbishop Sylvester, Rec-
tor of the Kyiv Theological School published
in October 2020 compared the charters of
the UOC and the OCU and concluded that “in
certain positions, the volume of rights of the
UOC is comparable or even greater than the
volume of rights of the OCU."?®

The UOC adopted a Statute on the man-
agement of the Church on October 29, 1990
when the first Synod of Bishops of the UOC
met in Kyiv. This document declared that the
church is “self-governing with the rights of
wide autonomy.” This came two days after
the Synod of Bishops of the ROC met and ap-
proved a Deed on 27 October 1990 which de-
clared, “from now on the Orthodox Ukrainian
Church will be independent and self-govern-
ing."?°

Archbishop Sylvester highlighted sev-
eral key areas where the UOC enjoyed even
greater autonomy and independence from
the ROC than the OCU does from Constanti-
nople. For instance, if an issue arises within
the OCU of an “ecclesiastical, dogmatic and
canonical nature” or on issues unregulated by
the OCU'’s charter, a commission is created
with representatives of both Constantinople
and the OCU to resolve it, and the Patriarch
of Constantinople has the exclusive right to
interpret the provisions of the OCU’s statute
as it relates to the Tomos of autocephaly.
Similarly, any clergy within the OCU can turn
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to Constantinople to appeal an ecclesiastical
judgement against them.

In contrast, “in the UOC there is no such de-
pendence on the Russian Orthodox Church.”
Only bishops can submit an appeal to the
Council of Bishops in the ROC if an ecclesias-
tical judgement has been made against them,
and on issues relating to church life within the
UOC the ROC has no authority. The head of
the UOC is elected by the Ukrainian episco-
pate and — prior to May 2022, as discussed
below — blessed by the Moscow Patriarch,
but this is a formality and in practice the ROC
does not exercise control over such appoint-
ments. Similarly, the statute on the manage-
ment of the UOC was adopted by the UOC and
then endorsed by the Moscow Patriarch, but
Archbishop Sylvester emphasizes that this
right to endorse (cxBantoBatu) should not be
construed as a decisive authority to ratify and
approve the statute (3aTBepaxyBatm).>

D. SEPARATION FROM MOSCOW
PATRIARCHATE

Following Russia’s invasion of Ukraine in
February 2022, the UOC condemned Russian
aggression and confirmed its self-governing
status. The UOC found itself in the unenviable
position of being spiritually and canonically
linked to the Russian Orthodox Church while
some elements of the ROC supported Rus-
sia’s actions in Ukraine.

From the start of Russia’s invasion, the
UOC took measures to declare its opposition
to the position of the Russian Government
with respect to its actions in Ukraine. Eight
hours after Russia began its invasion, the
UOC's leader, Metropolitan Onufry, declared
the Church’s opposition to the war and repeat-
edly appealed to Putin to reverse course.*'
Metropolitan Onufry stated at the time, “To
our great regret, Russia has started military
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actions against Ukraine...In this tragic time
we express special love and support for our
soldiers, who stand guard to defend our land
and our people.”?

The UOC has also collected more funds
and humanitarian aid for the Ukrainian Army
than any other religious organization in
Ukraine, a fact that has been brushed aside
in mainstream Ukrainian media since 2014.
In 2022 alone, the UOC transferred more than
180 tons of humanitarian aid to the Armed
Forces of Ukraine and the Territorial Defence
Forces, 80 automobiles were donated to the
military, and a total of 30 million UAH was do-
nated to the Armed Forces of Ukraine.

In 2022, the UOC also aided more than
50,000 forcibly displaced persons by assist-
ing with evacuation and providing accommo-
dation. 3.5 thousand tons of humanitarian aid
was distributed, 550,000 meals were distrib-
uted, and more than 25 million UAH was pro-
vided to individuals suffering from the ongo-
ing war.®

The UOC has suffered catastrophic
damage to its churches and other buildings
throughout the war. The Institute for Religious
Freedom found that of all faiths in Ukraine the
UOC “suffered the most from Russian aggres-
sion.” It observed that 143 UOC churches had
been destroyed by shelling.?

The UOC has also played an important
role supporting Ukrainian refugees abroad.
One of the conditions of the OCU’s recog-
nition by Constantinople was that the new
church would be restricted to operating with-
in Ukraine’s borders. As an analysis for the
Carnegie Endowment highlighted, the wave
of Ukrainian refugees across Europe has led
to an increasingly important and expand-
ing role of the UOC in Europe. The UOC has
stepped up, establishing parishes in 32 Euro-
pean cities, including Antwerp, Cologne, and
Leipzig.®® The UOC’s European parishes “are



currently focused on offering assistance to
the multitude of Ukrainian refugees who have
fled there."3¢

In May 2022, the UOC held an unprece-
dented meeting (“sobor”) at which chang-
es were made to its Charter confirming its
self-governing status and emphasizing that
the control center of the UOC is based in Ky-
iv.” The amendments to the UOC’s charter
removed all mention of the ROC except a ref-
erence to the October 1990 document cited

above which established the UOC's status.
The new charter removed references to a
UOC primate representative in the ROC syn-
od and removed reference to the need for the
UOC primate to be blessed by the Russian
patriarch upon election by the UOC. Addition-
ally, the new charter also included the poten-
tial for establishing parishes abroad, which
has played an important role in supporting
Ukrainian refugees across Europe as cited
above.%®
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II. OpPRESSIVE MEASURES AGAINST THE UOC

D espite the fact that the UOC is in no way
an agent of the Russian state, has reaf-
firmed its independence in governance from
the Russian Orthodox Church, and has been
a staunch backer of Ukraine's war effort, ele-
ments within the Ukrainian government have
turned against the Church. A wide range of
legal and political actions have sought to lim-
it the Church’s operations.*® Legislation that
seeks to ban the UOC entirely is likely to be
imminently adopted. On October 19, Ukraine’s
parliament, the Verkhovna Rada, passed on
the first reading with a large majority of 267
votes Draft law number 8371, “On the prohi-
bition of religious organizations associated
with the Russian Federation."®® These efforts
are clear violations of the rights to freedom
of religion found both in Ukrainian and inter-
national law. They represent a grave threat to
the ability of many Ukrainians to openly wor-
ship consistent with their religious beliefs.
The Assistant Secretary-General for Human
Rights at the United Nations High Commis-
sioner for Human Rights (“OHCHR") warned
on November 17 that Draft law 8371 may be
in contravention of Article 18 of the Interna-
tional Covenant on Civil and Political Rights
which guarantees freedom of religion and can
only be restricted in very narrow circumstanc-
es. The OHCHR remarked, “OHCHR is closely
monitoring how legislative developments in
Ukraine may impact enjoyment of freedom of
religion."
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A. UKRAINE'S CRACKDOWN
ON THE UOC

“The expected recognition of Ukrainian
autocephaly...| emphasize, will not in any
way mean either establishment of a state
church or prohibition of the other Orthodox
confessions in Ukraine...Every citizen of
Ukraine has been able and will be able to
choose faith and church [freely].” — Former
President Petro Poroshenko, 2017.4

Following Russia’s invasion of Ukraine
in February 2022, the Ukrainian government
dismissed the UOC’'s May 2022 declaration
of independence from the Russian Orthodox
Church as insufficient and has taken action
against the UOC.%3

The Ukrainian government’s attacks on
the UOC contradict commitments made by
officials in the early months of the Russian in-
vasion to protect the freedom of religion even
in times of war. In April 2022, for instance,
Ruslan Stefanchuk, Chairman of the Verkhov-
na Rada, Ukraine's parliament, declared that
the parliament would not consider any laws
banning the UOC until the war was over, argu-
ing that “during the war, we do not have the
right to adopt any law that splits Ukrainian
society."* Similarly, President Zelensky did
not make religious issues a key part of his
campaign for the presidency, and following
Russia’s invasion, initially did not take steps
to crack down on the UOC. Unfortunately, the
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original government’'s commitments to up-
hold religious freedom have given way to dan-
gerous repression.

On December 1, 2022, a presidential de-
cree restricting religious organizations “af-
filiated with centers of influence in the Rus-
sian Federation” from operating in Ukraine
was issued.*® The decree imposed sanc-
tions against individual representatives of
such religious organizations.®¢ Some have
suggested that former president Poroshen-
ko has played an important role in agitating
public opinion against the UOC, linking the
UOC to Russian state influence, and adding
pressure on the government to take stronger
measures against the Church. In April 2023,
for instance, Poroshenko called on local gov-
ernments across Ukraine to terminate lease
agreements with the UOC and encouraged
the Verkhovna Rada to pass the pending draft
law which would ban the UOC.#

The December presidential decree also
brought the State Service for Ethnopolicy and
Freedom of Conscience (“DESS”), a body re-
sponsible for overseeing religious organiza-
tions which was previously overseen by the
Ministry of Culture, under the control of the
Cabinet of Ministers. Religious scholar Viktor
Yelensky was appointed to head the DESS.*
Yelensky, a long-term critic of the UOC and a
long-running supporter of autocephaly for the
OCU, had previously served as a member of
the Rada during the Poroshenko government
that oversaw the OCU’s autocephaly and was
working on legislation aimed against the
uoc.#

In a clear signal of the direction of state
policy vis-a-vis the UOC, Yelensky replaced
Olena Bohdan, a widely respected leader who
was known for her impartial approach to reli-
gious affairs.%°

During her time as head of DESS, Bohdan
emphasized that the UOC was not legally and
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practically subordinated to the Moscow Patri-
archate, emphasizing instead that the connec-
tion is of a canonical nature. Bohdan remarked
in November 2022, “The document in which
the connection with the Russian Orthodox
Church was indicated was the statute of the
religious association in general, which, accord-
ingly, does not apply to a specific legal entity.”>'

Bohdan was also highly critical of early
attempts to ban the UOC in 2022 and took
issue with the SBU’s heavy-handed approach
against the UOC. Bohdan also noted that the
UOC has been loyal to Ukraine:

It should be remembered that there are
about 10,000 priests in the Ukrainian Or-
thodox Church. If we look at the percent-
age, we are talking about the number of
people significantly less than 1% [who
are investigated by the SBU]...They [the
SBU] should not make us blind to the fact
that when the full-scale invasion began,
a number of UOC believers volunteered
for the front. A number of UOC priests
blessed believers to go to the front. In the
churches of the UOC, they pray for the vic-
tory of Ukraine. And this is also important
to remember.5?

In September 2022, Bohdan also warned
that banning the UOC would lead to instabil-
ity within the country,’® and that the ongoing
seizure of UOC churches and other property
would damage Ukraine’s image and reputa-
tion internationally.>*

The Decree also convened a govern-
ment-commissioned panel of experts to ex-
amine the UOC’s May 2022 decision to break
ties with the Russian Orthodox Church and
amend its statute. In February 2023, this pan-
el of experts found that the UOC's separation
from the ROC was insufficient.> This decision
has been cited as justification for a stark in-
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crease in investigations, raids, sanctions, and
other measures that have targeted the UOC
and undermined its ability to provide religious
leadership in the country.

The panel which carried out the ‘expert
examination’ of the UOC's relationship to the
ROC is highly problematic in that it lacked
both independence and appropriate exper-
tise. Denys Brylov and Tetiana Kalenychenko
wrote in May 2023 that although the expert
examination focused their conclusions on
ecclesiology and canon law, there were no
experts on canon law represented on the pan-
el.¢ Furthermore, a UOC representative com-
plained in January 2023 at a meeting with
the expert group that several members of the
panel of experts were members of the OCU
and clearly biased based on their prior pub-
lic statements. Four members of this expert
group had stated explicitly in the media that
they favored the banning of the UOC through
immediate legislation, restricting the UOC, or
terminating church leases. Despite numerous
comments strongly suggesting that these ex-
perts could not be relied upon to produce an
unbiased opinion, demands to exclude some
of these “experts” from the panel were not
considered. UOC requests to include both a
UOC expert as well as international experts
on this panel were ignored.%’

Comments made by religious scholar Liud-
myla Fylypovych, a member of the expert pan-
el, are illustrative of the questionable impar-
tiality of this process. On December 2, 2022,
Fylypovych told the Religious Information Ser-
vice of Ukraine, “I don't know what arguments
the UOC can find to convince everyone that
they are autonomous and independent, al-
most autocephalous. The links are still there.”
On December 17, Fylypovych went further,
declaring that the UOC was a ‘quasi-religion,
which is not really a religious structure.s®

The danger that an ostensibly impartial ex-
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pert commission be used to achieve political
ends or suppress religious freedom are real.
Dmytro Vovk, a professor at Cardozo School
of Law in New York, expressed his criticism of
the commission investigating the UOC'’s links
to the ROC, noting that:

The concept of a religious “expert exam-
ination” is also vague and legally ques-
tionable. Across the post-Soviet region, in-
cluding in Belarus, occupied Crimea, and
Central Asian states such as Kazakhstan,
“expert analyses” are often used to justi-
fy freedom of religion or belief and other
human rights violations, including jailing
prisoners of conscience.*

Dr Thomas Bremer, a professor at the
University of Minster in Germany published
an analysis of the expert commission in Sep-
tember. Dr Bremer concluded that the expert
commission,

has significant flaws and shortcomings
in both the methodological and the factual
respects. It takes into account facts which
speak in favor of the outcome and neglects
the others. It is biased in its evaluation and
misrepresents given facts. It presents no pos-
itive evidence of any kind that the UOC still
belongs to the ROC. Therefore, the [expert
commission] cannot be regarded as a proof,
and its results are not convincing.5°

According to the US State Department Re-
ligious Freedom Report on Ukraine for 2022
which collated media reporting on the issue,
at least 50 members of clergy of the UOC
were interrogated and investigated over al-
leged collaboration with Russia, including 350
searches of church buildings under the UOC'’s
authority. In some instances, SBU searches
termed “security measures” against the UOC
involved clergymen being questioned with the
use of a polygraph.®



DESS head Yelensky justified the raids
against the UOC by stating that UOC leader-
ship was “poisoning the people with the ideas
of the Russian world” and comparing the
SBU's heavy-handed approach to action taken
by the US and other Western powers against
Islamic extremism following the September
11, 2001 attacks. In the same breath, Yelen-
sky dubiously declared that “Ukraine is still a
safe haven for religious freedom”? — a com-
mon refrain from Ukrainian officials since for-
mer president Poroshenko ushered through
the OCU’s autocephaly when justifying their
actions against other Orthodox communities
in Ukraine.

In March 2023, authorities attempted to
expel UOC clergy from Kyiv-Pechersk Lavra,
ordering that some 200 UOC monks and 600
workers leave the premises, unilaterally ter-
minating a 2013 agreement with the UOC to
occupy the holy site.%® The reasons for the ex-
pulsion are legally dubious: the government
claimed the UOC violated the 2013 indefinite
rental agreement by illegally constructing 36
buildings, allegedly discovered in an audit car-
ried out from the end of 2022.%4

Commentary by Ukrainian officials and
actions taken prior to the March 2023 expul-
sion suggest that the “illegal construction”
of buildings at the Lavra is unlikely to be the
true motivation behind the decision. Ukraine’s
Culture and Information Policy Minister, for in-
stance, said UOC members would be permit-
ted to remain on the premises if they switched
their allegiance to the autocephalous OCU.%
Furthermore, according to media reports, the
same day that the December 2022 presiden-
tial decree was passed to place restrictions
on the UOC, the government also registered
a Kyiv-Pechersk Lavra community under the
OCU,%¢ seemingly anticipating the attempted
expulsion of the UOC from the holy site sev-
eral months later. During Christmas the same
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year, Metropolitan Epifaniy of the OCU was
permitted to hold a Christmas service at the
Lavra. At this Christmas service, Metropolitan
Epifaniy addressed UOC monks, urging them
to “finally free yourself from the non-canonical
rule over you by Moscow and its servants."’

B. SANCTIONS AGAINST UOC
MEMBERS AND CLERGY

President Zelensky's decree of December
1, 2022, which purportedly aimed to protect
Ukraine’s ‘spiritual independence,®® also in-
cluded an announcement that individual
sanctions would be levied against represen-
tatives of religious organizations with “cen-
ters of influence in the Russian Federation.”
The Ukrainian government quickly followed
through on this threat, sanctioning several
high-profile UOC members. Of the individuals
sanctioned in December, all are bishops, arch-
bishops, or metropolitans, or deacons of the
UOC, and in several cases, the reasons cited
for the sanctions predate the imposition of
martial law which came into effect on Febru-
ary 24,2022.

On December 3, a list of ten names was
published on the SBU's website, accusing
them of either offering to merge their diocese
with the ROC; agreeing to cooperate with the
occupation authorities; promoting pro-Russian
narratives; or justifying Russia’s military ag-
gression in Ukraine.®® Later that month, sanc-
tions were announced against seven more
senior members of the UOC,”° and in January,
21 more individuals associated with the UOC
were sanctioned.”” The sanctions, termed “re-
strictive measures” by the SBU, are imposed
for a period of five years and involve the block-
ing of assets, restrictions on trade, and re-
strictions on removing capital from Ukraine.”?
These measures are imposed by the executive
without judicial review or due process.
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Among those sanctioned were Metropoli-
tan Pavel Lebid, the Superior of the Kyiv-Pech-
ersk Lavra. Metropolitan Pavel was accused
of insulting the “religious feelings of Ukraini-
ans” and for humiliating “the views of believ-
ers of other denominations and tries to form
hostile sentiments towards them.””?

Also among those sanctioned is Vadym
Novinskyi, a successful businessman and a
former MP in the Verkhovna Rada. Novynskyi
is a well-known advocate for the UOC and cur-
rently is a protodeacon in the church. He was
accused by the SBU of aiding Russia, which
served as justification for the freezing of his
assets. Citing the confidentiality of the inves-
tigation, SBU did not provide evidence or fur-
ther explanation surrounding this accusation,
even after his assets were frozen and prop-
erty rights restricted.” Novinskyi has had no
means to challenge these measures through
Ukrainian legal processes.

The sanctions — and subsequent criminal
charges — against Novinskyi appear to be mo-
tivated by his religious beliefs as well as polit-
ical and business disagreements with certain
officials in Zelensky’s inner circle. Novynskyi
is on the public record condemning Russia’s
renewed invasion. In March 2022 he declared
“I believe that on February 24, the Russian
Federation committed an act of aggression
against Ukraine, and this is a fact."’

C. CRIMINAL CHARGES AND
JAILING OF UOC BISHOPS

Several leaders of the UOC are also fac-
ing criminal charges and imprisonment on
charges that appear to be politically motivat-
ed and highly disproportionate to the alleged
crimes. In some instances, there are credible
allegations of evidence planting.

In July 2023, the SBU declared that Met-
ropolitan Pavel Lebid “denied the existence
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of Ukraine as a sovereign state.” In an al-
most-comical misapplication of the law, Pavel
was charged with violations of Article 161 of
the Criminal Code of Ukraine, which relate to
violations of the equality of citizens based on
their religious beliefs — a charge that has been
used in several cases against UOC clergy. In
addition, Pavel faced charges under Article
436-2, which criminalizes denial of the armed
aggression of the Russian Federation against
Ukraine.”® Metropolitan Pavel was detained
in July and released on bail of Hr 33.3 million
(USD 1 million) in August pending trial.”” On
October 20, the SBU announced it had com-
pleted its investigation against Pavel and filed
a new indictment against him alleging that he
“justified the actions of the Russian Federa-
tion” and “offended the religious feelings of
Ukrainians.”

In August, 75-year-old Metropolitan Jona-
than of Tulchyn and Bratslav was sentenced
to five years in prison for allegedly “dissem-
inating materials on Moscow's policies
against Ukraine.””® Metropolitan Jonathan’s
lawyer noted that an examination carried out
of the evidence revealed that the alleged leaf-
lets found on Metropolitan Jonathan’s com-
puter were created four days after his prem-
ises were searched, suggesting the evidence
may have been planted.”®

Further undermining the prosecution’s
case against Metropolitan Jonathan is the
court’s finding that Jonathan committed a
criminal offense by voicing his legitimate
opinion in January 2022 - prior to Russia’s
full-fledged invasion of Ukraine — that he
guestioned the OCU’s autocephalous status.
In an Orwellian fashion, the prosecutor argues,
and the court concurs, that these views are
“guided by pro-Russian ideological motives”
and therefore criminal. In essence, the state
is criminalizing public criticism of the state’s
effort to promote and achieve autocephalous



status for the OCU. A statement from the Of-
fice of the Prosecutor General reads,

The prosecutor proved in court that in
January 2022, the metropolitan, guided by
pro-Russian ideological motives, posted
an author’s article on the website of the
diocese about the dominant role of the
“Moscow Patriarchate” in Orthodox Chris-
tianity and denial of the independence of
the OCU.®°

Metropolitan Theodosy of Cherkasy and
Kaniv is currently under house arrest®' and
faces charges under Article 161 as well as
more serious charges under Article 436-2 al-
leging that he gave instructions to publish ex-
tremist content on the website of his church.
Metropolitan Theodosy vehemently denied
the charges in court, remarking,

The first and more serious charge is un-
der Article 436-2 (Parts 2 and 3), alleging
that | supposedly gave instructions to
publish extremist materials on the offi-
cial website of the Cherkasy Eparchy. But
| never gave such instructions and never
intended to do so. This statement is com-
pletely false and does not correspond to
reality in any way. The prosecution has no
facts, no evidence whatsoever to claim
otherwise.®

The Article 161 charges against Theodo-
sy are also based on his public criticism of
the OCU and its autocephalous status, raising
serious questions about freedom of speech
as well as freedom of religion in Ukraine. In
a sermon in February, after his church as well
as his Kyiv apartment were raided, he spoke
eloquently in defense of his right to freedom
of speech and to publicly state his religious
views:
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Over the past decade, as a hierarch of the
UOC and a professor at the Kyiv Theo-
logical Academy, | systematically spoke
about the position of our Church regard-
ing the schism in Ukraine and in the world,
showed the difference between the ca-
nonical Church and other denominations,
including Orthodox, in Ukraine and in the
world. | have appeared on television and
online. Those videos where | express the
ecclesiological position of our Church are
imputed to me as a crime, since some ex-
pert said, ‘What he says elevates one con-
fession and humiliates others!

Astonishingly, after Metropolitan Theodo-
sy recorded videos and posted them on You-
Tube during his house arrest, the SBU brought
forward new accusations which it posted on
its official Telegram channel. The SBU’s lat-
est “evidence” of Theodosy's alleged criminal
conduct includes his criticism of SBU raids on
UOC property and alleged “offensive” com-
ments against clergy of the OCU. The SBU
concludes that this conduct proved he “acted
in favor of the aggressor country.” It is worth
reading the SBU's absurd allegations in their
own words:

It was established that in his “addresses;”
the suspect was contemptuous of believ-
ers and clergy of other denominations.
He also tried to discredit the employees
of law enforcement agencies in Ukraine
who carried out security measures in the
territories of religious communities of the
region. After recording propagandistic
videos, their author, in his cassock, spread
destructive content on the “YouTube
channel” of the website of the Cherkasy
Eparchy of the Ukrainian Orthodox Church
(Moscow Patriarchate). In this way, the
metropolitan acted in favor of the aggres-
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sor country and tried to destabilize the so-
cio-political situation in the region.?

Adding to the brazenly political nature of
the charges and criminal trial of Metropol-
itan Theodosy of Cherkasy and Kaniv is the
dangerous rhetoric from the city’'s mayor,
Anatoliy Bondarenko, who declared in a video
posted to Facebook in August which was lat-
er deleted, that he will “cleanse your Moscow
filth from the city of Cherkasy,” adding, “Get
ready — in Cherkasy, there will be no Moscow
priests, in Cherkasy, people will pray in the
Ukrainian language.”®

Metropolitan Longin (Zhar) of Bancheny,
who was awarded the Hero of Ukraine award
in 2008 and the father of 400 adopted children
- many of whom suffer from disabilities and
require constant care which they receive from
Metropolitan Longin as well as one hundred
staff and helpers within the monastery® - also
faces charges under Article 161 for allegedly
insulting the OCU and thereby “insulting the re-
ligious feelings of believers” in Ukraine.®
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Metropolitan Longin suffered a serious
stroke in July and was hospitalized.®” Never-
theless, his case was sent to trial in Septem-
ber, despite his continuing recovery. Metro-
politan Longin declared in a video message
ahead of his trial, “I asked everyone today,
both the prosecutor and the investigator -
please tell me what you accuse me of? Show
me where, where am | to blame? What have
| done?” He added that “We, Ukrainians, we
were born here, we live here! | want to tell you
that we suffer for our Church, for our Faith in
God.% Notably, Metropolitan Longin was high-
ly critical of Patriarch Kirill for blessing Rus-
sia’s invasion of Ukraine.®

On November 9, Ukrainian security cor-
doned off Banchensky monastery in the Cher-
nivtsi region of western Ukraine, where Metro-
politan Longin’s hundreds of adopted children
reside, despite there being no court order for
any raid of inspection of the premises. A vid-
eo of the incident showed parishioners, cler-
gy, as well as the adopted children coming to
the defense of the monastery.®°
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I1l. LEGAL GUARANTEES OF THE

FREEDOM OF RELIGION

kraine’s actions against the UOC and its

members constitute glaring and danger-
ous violations of the freedom of religion that
should be of concern to all peoples of faith
and the international community as a whole.
The Freedom of religion is guaranteed in
both international and Ukrainian law. By any
interpretation of those rules, including that
of the European Court of Human Rights, the
Ukrainian government’s attacks on the UOC
are illegal and unacceptable.

A. THE INTERNATIONAL
LEGAL FRAMEWORK

The freedom of religion is one of the core
guarantees of international human rights law.
In fact, the freedom of religion is at the core
of the human rights system’s commitment to
the sanctity of the human person. Article 18
of the 1945 Universal Declaration of Human
Rights provides:

Everyone has the right to freedom of
thought, conscience and religion; this
right includes freedom to change his re-
ligion or belief, and freedom, either alone
or in community with others and in public
or private, to manifest his religion or belief
in teaching, practice, worship and obser-
vance.”!
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As a State Party to the International Cov-
enant on Civil and Political Rights (ICCPR),
Ukraine is obligated to respect the freedom of
religion guaranteed in article 18 of that treaty:

Everyone shall have the right to freedom
of thought, conscience and religion. This
right shall include freedom to have or to
adopt a religion or belief of his choice, and
freedom, either individually or in commu-
nity with others and in public or private, to
manifest his religion or belief in worship,
observance, practice and teaching.*?

Although the ICCPR does contemplate
potential limits on the freedom of religion,
“the freedom to manifest one’s religion or be-
liefs may be subject only to such limitations
as are prescribed by law and are necessary
to protect public safety, order, health, or mor-
als or the fundamental rights and freedoms
of others.”® Despite an active conflict be-
tween Russia and Ukraine, the actions of the
Ukrainian government against the UOC are in
no way necessary to protect public safety, or-
der, health or morals, even more so in light of
the separation of the UOC from the ROC and
the UOC'’s continued support for Ukraine’s na-
tional defense.

Ukraine is also a member of the European
Convention on Human Rights, which likewise



guarantees the right of freedom of religion.
Article 9 of the Convention states:

Everyone has the right to freedom of
thought, conscience and religion; this
right includes freedom to change his reli-
gion or belief and freedom, either alone or
in community with others and in public or
private, to manifest his religion or belief,
in worship, teaching, practice and obser-
vance.*

Article 11 guarantees a related right to the
freedom of association, including religious
association. Article 11 provides:

Everyone has the right to freedom of
peaceful assembly and to freedom of as-
sociation with others, including the right
to form and to join trade unions for the
protection of his interests.

Case law of the European Court of Hu-
man Rights (“ECtHR”) sets a very high bar
for member states to pursue deregistration
of a religious organization — which the Gov-
ernment of Ukraine is currently considering
through draft legislation. Article 9 is a “qual-
ified right,” meaning that it can be interfered
with in limited circumstances “when neces-
sary in a democratic society.” However, the
ECtHR strictly limits when such interference
is justifiable. The ECtHR's guidance on Article
9 explains, “Such a drastic measure requires
very serious reasons by way of justification
in order to be recognized as “necessary in a
democratic society.”*

Furthermore, the ECtHR guidance notes
that deregistering or banning a religious or-
ganization on the grounds that the State is
protecting “its institutions and citizens from
associations that might jeopardize them
must be used sparingly,” and exceptions to
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the rule of freedom of association (Article
11 of The Convention) should be considered
strictly. The ECtHR has also found that Article
11 of The Convention ensures the right of re-
ligious organizations “to own or rent property,
to maintain bank accounts, to hire employees,
and to ensure judicial protection of the com-
munity, its members and its assets.””’

In a 2017 case relating to an Orthodox
Archdiocese in the Former Yugoslav Republic
of Macedonia, for instance, the ECtHR ruled
in favor of the applicant, that had been denied
registration on the grounds that the name
was too similar to the Macedonian Orthodox
Church and that the Applicant was part of a
foreign Orthodox church. The Court found
that the reasons for refusal was “not relevant
and sufficient” and that it was not justified in
a democratic society, highlighting the obliga-
tion of the State to practice neutrality and im-
partiality towards religious groups.®®

The ECtHR has expressly prohibited a
member state from banning a religious or-
ganization that it claims is engaged in activ-
ities harmful to it. In a 2001 case relating to
the Metropolitan Church of Bessarabia, an
Orthodox Church in Moldova which split with
the Metropolitan Church of Moldova in 1992,
the ECtHR ruled that Moldovan authorities
could not refuse to register the church on the
grounds of national security and Moldovan
territorial integrity. The Court rejected Moldo-
va’s arguments that the church was favorable
to reunification of Moldova and Romania and
damaged relations with Ukraine. The Court
concluded that these allegations were “a mere
hypothesis which, in the absence of corrobora-
tion, cannot justify a refusal to recognise it.”*°

The jurisprudence of the ECtHR provides
ample precedent that the actions of the
Ukrainian government against the OUC can-
not be justified under the European Conven-
tion on Human Rights and, hence, constitute
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grave violations of the freedom of religion.
While litigation before the ECtHR is notorious-
ly slow, in due course the Court will likely af-
firm the rights of the UOC and deem many of
Ukraine’s current actions to be a violation of
the Convention.

B. THE UKRAINIAN
CONSTITUTIONAL FRAMEWORK

The Ukrainian Constitution has implemented
these international legal guarantees of the
freedom of religion into domestic Ukrainian
law. Article 35 of the Constitution provides:

Everyone has the right to freedom of per-
sonal philosophy and religion. This right
includes the freedom to profess or not
to profess any religion, to perform alone
or collectively and unimpededly religious
rites and ceremonial rituals, and to con-
duct religious activity.®

Any restrictions on the freedom of religion
under Ukrainian law are strictly curtailed. Arti-
cle 35 provides:

The exercise of this right may be restrict-
ed by law only in the interests of protect-
ing public order, the health and morality
of the population, or protecting the rights
and freedoms of other person.’

The Ukrainian government has made no
showing that the current attacks on the UOC
are necessary for the protection of public or-
der, health or morality or other’s religions. Nor
has the Ukrainian government created appro-
priate processes to challenge the necessity
and legality of the measures undertaken.

Finally, the Ukrainian Constitution de-
mands a separation of Church and State. Arti-
cle 35 provides that:

A White Paper by AMSTERDAM & PARTNERS LLP

The Church and religious organisations in
Ukraine are separated from the State, and
the school - from the Church. No religion
shall be recognised by the State as man-
datory.™?

Notwithstanding the legal requirement
for the separation of church and state, the
Ukrainian Government is actively interven-
ing on behalf of one branch of the Orthodox
Church, while attacking another. The govern-
ment provides actual support to the OCU,
while discriminating against and infringing
upon the rights of the UOC parishioners. Its
actions amount to an active persecution of
UOC followers on account of their religious
beliefs. Discrimination on religious grounds
became common in Ukraine, persecution of
parishioners of the UOC under guidance of
the Government became systematic.

D. INTERNATIONAL
CONDEMNATION OF UKRAINE'S
ATTACKS ON THE UOC

While much of the world has turned a blind
eye to the religious freedom and rule of law
concerns surrounding the Ukrainian Govern-
ment’s ever-hardening policies against the
UOC, they have not gone entirely unnoticed
by the international community. In February,
Metropolitan Onufriy appealed to the United
Nations Secretary General Antonio Guterres
about efforts to curtail the UOC, stating ‘We
hope our voice will be heard, and that citizens
of Ukraine faithful to the Ukrainian Orthodox
Church will receive necessary support and
protection at the international level, with the
timely implementation of all necessary mea-
sures to counter this incitement to religious
enmity and discrimination.’%

A March 2023 report by the United Na-
tions High Commissioner for Human Rights
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(“OHCHR”) found that searches carried out
by the SBU in UOC properties were concern-
ing, observing, “OHCHR is concerned that the
State’s activities targeting the UOC could be
discriminatory.” The report also raised rule of
law concerns, writing, ‘OHCHR also recalls
the necessity of ensuring that all those facing
criminal charges enjoy the full spectrum of
non-derogable fair trial rights.”%4

The OHCHR's subsequent report covering
February to July 2023 highlighted further in-
stances of measures taken against the UOC,
writing,

During the reporting period, the Govern-
ment of Ukraine and local authorities took
several measures against the Ukrainian
Orthodox Church (UOC). Authorities nota-
bly searched places of worship and other
UOC facilities, issued notices of suspi-
cion and imposed measures of restraint
against clergymen, including one of the
UOC's main hierarchs. Several city and re-
gional councils also banned the “activities
of the UOC” in the respective areas.’®

The OHCHR report also observed several
instances of violence and threats committed
against UOC parishioners, particularly from
March-April 2023. On 28 March, for instance,
teargas was sprayed inside a UOC church in
Ivano-Frankivsk, resulting in several injuries,
and “[a]lthough the police were within five
meters of the incident, they did not separate
participants or prevent violence."'%

Ukraine’s Foreign Ministry spokesman
Oleh Nikolenko dismissed the OHCHR report
out of hand, suggesting the Human Rights
Commissioner should “refrain from unbal-
anced political assessments and base its re-
port on facts.” Nikolenko added, “Ukraine is a
democratic state in which freedom of religion
is guaranteed. At the same time, freedom
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doesn't equal the right to engage in activities
that undermine national security.”%”

E. THE DANGEROUS PRECEDENT OF
COLLECTIVE PUNISHMENT

Ukraine’s attacks on the UOC present a further
violation of human rights norms in that they
effectively impose collective guilt or collec-
tive punishment — which when conducted in
appropriate circumstances may even rise to
the level of a war crime.’® Collaborating with
Russia by any individual in Ukraine should be
condemned and prosecuted according to law,
but this should not result in the blanket ban-
ning and persecution of an entire organiza-
tion - religious or otherwise — for the actions
of individual members. The Ukrainian govern-
ment’s efforts to punish the entire UOC and its
members for the actions of a small number of
individual members is deeply concerning. As
Archbishop lona, the head of the UOC's youth
department at the Lavra remarked to Politico
journalists in March,

Only a few priests have indeed collaborat-
ed. It is not right to apply collective guilt
to a church. There were also collaborators
among SBU and other organs. But the
government chose to attack the church.’®

Similarly, an expert writing for the Carn-
egie Endowment observed that “It's also im-
portant to remember that despite individual
cases of clergy and churchgoers siding with
Russia, most priests and members of the
UOC are loyal to Ukraine."°

Indeed, collective guilt in the way that
Ukrainian officials appear to be pursuing
against the UOC, often with little subtlety as
with Foreign Ministry Spokesman Nikolen-
ko's remarks above, raise freedom of religion
concerns. As Dmytro Volk notes,"" the Orga-
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nization for Security and Cooperation in Eu-
rope (“OSCE”) — of which Ukraine is a mem-
ber — has produced policy guidance related
to freedom or religion and belief and the cir-
cumstances in which a religious entity should
be banned or curtailed for security reasons.
The guidance notes that illegal extremist ac-
tivity by individuals of a religious organization
should not be used to justify its deregistration:

Unproven concerns that individual be-
lievers, or even leaders of a religious or
belief community, are involved in violent
or extremist activities...are not sufficient
grounds to deny legal personality or to
de-register the whole community. The fact
that some individuals engage in such acts
is not an indication that an entire religious
or belief community shares these views
or condones these activities.?

In addition, the OSCE guidance recom-
mends that “any wrongdoing on the part of
individuals” should be addressed through
criminal, administrative or civil proceedings
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against the individual instead of targeting the
entire religious organization.

The legal necessity of separating ac-
tions by a few individuals from actions of the
Church as a whole is even more important
given the organizational structure of the UOC.
As Archimandrite Cyril Hovorun, a professor
of Ecclesiology, International Relations, and
Ecumenism at University College Stockholm
explained, the UOC does not exist as a sin-
gle legal entity; as with all religious entities in
Ukraine, each community and diocese has its
own separate legal status.”® There are around
11,000 UOC communities with their own sep-
arate legal status. “To ban or deregister the
UOC, Dmytro Volk noted, “the state would
have to prove in court that the leadership or
the majority of parishioners of each of the
11,000 are involved in illegal activities.""* The
present targeting of a religious organization
with more than 11,000 communities — each of
which is a separate legal entity — in response
to the wrongdoing of a very few raises serious
questions about Ukraine’'s commitment to the
rule of law and freedom of religion.
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V. CONCLUSION

he ongoing attacks on the UOC—its in-

stitutional structures, its members, and
its beliefs—by the Ukrainian government con-
stitutes a clear violation of the freedom of
religion guaranteed by both international hu-
man rights law and the Ukrainian Constitution
itself. Present efforts before the Ukrainian
Parliament to outright ban the Church would
constitute a dangerous precedent for under-
mining religious freedoms that should be of
concern to the international community as a
whole.

Despite many billions of dollars of Western
aid, Ukraine has taken the road to authoritar-
ian backtracking when it comes to a religion
policy more closely resembling that of the
Soviet Union in the 1920s than a progressive
Western democracy of the twenty-first centu-
ry. The sanctioning, harassment, intimidation,
and jailing of clerics on the basis of “plots”
and conspiracies and the embrace of collec-
tive punishment with respect to a church that
is hundreds of years old should have no place
in a free and democratic society.

The coordination between intelligence
services, the presidential administration, and
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the courts to expropriate and literally deny the
existence of Ukraine's historical home of wor-
ship represents a policy and practice that the
West should condemn in unequivocal terms.

The Zelensky government's effective
adaptation of the OCU as a state church
lies outside the bounds of Ukraine’s consti-
tution, European law, and modern Western
practice.

We call for international pressure on the
State Service for Ethnopolicy and Freedom
of Conscience (“DESS”) headed by Viktor Ye-
lensky, which has played a central role in the
persecution of the UOC and its believers while
becoming a blatantly political agency follow-
ing Yelensky’s appointment last December
and its placement under the control of the
Cabinet of Ministers rather than its previous
position within the Ministry of Culture. We
also call for sanctions and other measures
against Ukrainian officials engaged in the
UOC'’s persecution and the undermining of hu-
man rights and freedom of religion at a time
when Ukraine should focus on unity and the
upholding of the rights of its citizens during
wartime.
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