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What is an attorney?

Introduction to enduring 
power of attorney

What is an enduring power of attorney?

Can an enduring power of attorney be changed?

Where is it kept? Do I have to register it?

What happens if I can’t make financial decisions but 
don’t have an enduring power of attorney?
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At any age or stage of life, people have financial decisions to make. They can be big ones, like 
buying or selling a home, or they can be small, such as paying the electricity bill or budgeting for 
groceries. These financial decisions, big or small, are important for everyone’s wellbeing and 
security at any time in life, but they are vital as people age.

Sometimes, older people may become less able to make financial decisions for themselves. This 
may be due to a change in physical or cognitive ability. This can happen suddenly, through an 
accident or an illness (such as a stroke) that makes it hard, or even impossible, for them to go 
to the bank or to pay a bill. Or it can happen over time, perhaps due to the gradual onset of a 
condition such as dementia.

If you lose the ability to manage your own financial affairs, how will they be handled? Who will 
decide to pay your bills or choose how your care will be funded?

To ensure that your financial affairs will always be looked after as you would want them to be, 
you can decide to make an enduring power of attorney.

Introduction to enduring power 
of attorney
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Wills are different

Many people make their wills to ensure that their wishes for the distribution  
of their assets (such as property, money and shares) will be carried out after 
they die. 

However, a will does not provide authority to anyone for managing the person’s 
financial affairs while they are alive, even if they lose capacity. 

So it’s wise to make both a will and an enduring power.

The document sets out what decisions can and can’t be made on the person’s behalf and allows 
them to authorise someone they trust to make these decisions for them. It only takes effect if the 
person loses capacity to make their decisions themselves. 

An enduring power of attorney ‘endures’ past the point where the person no longer has 
decision-making capacity, potentially through till the end of their life. A person can make an 
enduring power of attorney (EPOA) whenever they like and revoke it whenever they like, as long 
as they have capacity.

An enduring power of attorney is sometimes referred to simply as an ‘enduring power’ or an 
‘EPOA’. It’s different to a general power of attorney, or ‘POA’.

A POA covers specific situations, like travelling overseas or being in hospital. A person can make 
a POA whenever they like and revoke it whenever they like, as long as they have capacity.

Each Australian state and territory has different arrangements (and some use different names) 
for an enduring power of attorney, but the general principles are the same. Click here to check 
the arrangements in your state or territory.

An enduring power of attorney is a legal document that enables a person to make sure their 
financial decisions (and in some states and territories personal/lifestyle decisions) will be looked 
after if they become unable to do it themselves. 

What is an enduring power  
of attorney?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward

For more infomation on Having Capacity click here or go to relevant section. 
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Someone appointed to make financial decisions for another person is generally known  
as the attorney.

An attorney looks after whatever financial matters the person wants them to, according to the 
instructions in the enduring power. For example, they might be trusted with paying the electricity 
bills, managing bank accounts, or arranging payment for residential aged care services by 
selling their home. The responsibilities can be large or small matters.

Some states and territories allow more than one attorney to be appointed, and in that case each 
attorney might look after different matters.

In Australia, an attorney must be over 18 years old and have decision-making capacity. They 
should be someone that the person trusts who knows their values and priorities, so that they 
can best make decisions that align with the person’s preferences.

The rules may be different in each state, but overall, an attorney must:

• keep the person’s money and property separate from theirs

• maintain the person’s financial records

• act with care and diligence

• avoid conflicts of interest

What is an attorney?

Being an Attorney

An attorney has both the duty and the privilege of enabling another person to live the life 
they wanted to lead by understanding and enacting their wishes and preferences.

For more infomation on Being an Attorney click here or go to relevant section.

Most likely, someone will have to apply to a court or tribunal to have a financial manager of your 
affairs appointed. This can be expensive and take time.

It’s better to appoint someone yourself while you are able to do so by making an enduring power 
of attorney.

What happens if I can’t make 
financial decisions but don’t have 
an enduring power of attorney?

A comprehensive guide to Powers of Attorney in Australia

6

an               
project

Introduction to enduring power of attorney



An enduring power can be changed or revoked once it’s made. As long as a person still has 
decision-making capacity, they can change or revoke their enduring power of attorney at any 
time. Depending on where in Australia they live, different rules or processes will be involved.

It’s important that people review their enduring power of attorney occasionally to make any 
necessary or desired changes, such as if they change their mind about their original choice of 
attorney or if the attorney becomes unable to fulfil the role.

It would be strongly encouraged to seek independent legal advice when considering making and 
changing your documents.

In situations where the person no longer has capacity, each state and territory has a Civil or 
Administrative Tribunal (or an equivalent body) that will make any and all decisions related to the 
enduring power of attorney, including revocation.

Can an enduring power of 
attorney be changed?

Powers of attorney in different states and territories

Every Australian state and territory has different rules governing powers of attorney. 
It’s important to check the rules where you live.

For more infomation on powers of attorney in each State and Territory click here or  
go to relevant section. 
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Most Australian states and territories don’t require an enduring power of attorney to be 
registered. But some do, and some also have rules about registering them if the attorney/s 
will be buying and selling real estate on the person’s behalf. Check the rules in your state or 
territory, in particular the role of the Land Title Office.

This can cause problems if a person becomes ill suddenly and no one is sure where their 
enduring power is or which copy is the most recent one.

Generally, attorneys must sign a document of acceptance and retain a copy of the enduring 
power. That’s a good step, but people will still need to know who the attorney is.

So, if you make an enduring power of attorney, you should let trusted people know about it, 
where it is kept and who your attorney is.

You can keep copies at home, such as in a desk drawer or in your handbag or wallet. You should 
give a copy to your attorney, too.

You can store a copy of your enduring power in MyHealthRecord, the Australian Government’s 
online health record service, in the Personal Documents area.

The state, territory and Commonwealth governments are also discussing the possibility of 
introducing a national EPOAs register.

Where is it kept?  
Do I have to register it?

Helpful terms to know

The following guide explains some of the common terms you’ll find as you read 
information about powers of attorney. Some terms are the same across different 
jurisdictions, but some vary.

For more infomation on Helpful terms to know click here or go to relevant section. 

Each state and territory has different rules about enduring powers and 
other planning documents and how they work together. They may also use 
different terms.

Powers of attorney in different states and territories

Every Australian state and territory has different rules governing powers of attorney. 
It’s important to check the rules where you live.

For more infomation on powers of attorney in each State and Territory click here or  
go to relevant section. 
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However, every state and territory allows you to appoint a person to make a range of other 
decisions, along with your financial decisions. These include:

• personal/lifestyle decisions – such as who you live with and where, who you see, what 
social activities you do, travel and holidays

• medical decisions – your health care decisions, including treatment and end-of-life care

Some people choose one person to act as their personal/lifestyle decision-maker and another 
person to be their financial decision-maker, while other people appoint just one person for all 
their decision-making.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.

It’s up to you: you can decide how you would like to make it work.
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How to future plan

Future planning

Why plan for your future?

Barriers to future planning 

Find out more

Reducing the risk of elder abuse

Future planning
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Australians today are living longer – on average, 30 years longer – than they did a century ago.

With those extra years to look forward to and enjoy, being able to live actively and independently 
in wellbeing and security becomes even more important.

Thinking in advance about how to make that possible is called ‘future planning’. It means earlier 
planning for these longer lives and taking steps now to maximise independence and wellbeing  
in older age. It empowers people to ensure their later years can be lived the way they’d like  
them to be.

Future planning now empowers you to maximise your wellbeing, control, security and dignity 
later, giving you the most opportunity to enjoy your senior years the way you want.

Older age may involve new decisions about medical and health care, finances, and lifestyle. 
Ideally, you’ll be able to continue making those decisions yourself as you age.

However, it doesn’t work out that way for everyone. A person’s decision-making ability (known 
as their ‘capacity’) may be affected by illnesses, accidents or age-related decline. It can happen 
suddenly or gradually, and it may be temporary or permanent.

If your decision-making capacity diminishes and you haven’t recorded any instructions, wishes 
or preferences in advance, your financial, health and lifestyle choices will be left to other people 
to decide. Those people may or may not be the ones you’d like to have make your decisions. They 
may or may not know, understand or respect your values and preferences.

Planning for a secure, independent future can start today.

Future planning

Why plan for your future?
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Maybe you will become unable to decide some or any of these yourself. If 
you haven’t made a record of how you’d like your decisions to be made, what 
decisions are people likely to make for you?

But with future planning, you are in charge. You choose who will make decisions on your behalf if 
you need them to, and your chosen decision-maker will know what you would like done and how 
you’d like it done.

Think about some of the decisions that may need to be made in your later years:

• Where will you live if you can’t remain in your own home?

• When and how will your bills for food, care services, utilities and doctors be paid?

• Which medical treatments will you have?

• Can you continue your hobbies and interests?

• How will you get to see friends and family?

• What options will be taken to provide end-of-life care?

Introduction to enduring power of attorney

To ensure that your financial affairs will always be looked after as you would want them 
to be, you can decide to make an enduring power of attorney.

For more infomation on an Introduction to enduring power of attorney click here or  
go to relevant section

There are just four steps involved in future planning:

1. thinking about what you want older age to look like

2. talking to people you trust about what you want and asking for their help

3. writing down what is important to you and any specific decisions you’ve made

4. formalising your decisions in legally binding documents

These documents include powers of attorney and health care directives. They record your 
authorisation for nominated people to act as your decision-makers if you need them to, putting 
you in charge of choosing your decision-makers and specifying any particular instructions, 
values and preferences that you want.

How to future plan
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Financial future planning ensures that someone you’ve chosen – someone who knows and 
respects your values and preferences – is legally authorised to make your decisions for you or 
to assist you in making them.

Examples of decisions include paying your weekly bills, for example, or enabling your access to 
aged care services by arranging the sale of your home or property.

Medical future planning can involve steps such as authorising someone to be your decision-
maker in relation to your medical and health options and making instructions about what 
medical treatments you would like to receive (or refuse) if you should need end-of-life care.

These planning documents are often called by names such as ‘advance care health directives’.

This type of future planning provides for matters such as your living arrangements, care needs, 
social interactions and lifestyle activities.

You might, for example, nominate decision-makers to help you continue your hobbies. You could 
draw up a ‘family agreement’, which is a formal arrangement with family members to share your 
home with them in return for them providing care for you.

Family Agreements

A family agreement is an arrangement between an older person and someone else 
regarding care and living arrangements.

For more infomation on Family Agreements click here or go to relevant section.

To be most effective, your future planning should  
cover three areas:

Financial

Medical

Personal

A comprehensive guide to Powers of Attorney in Australia
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At times, some people may act in ways that cause harm or distress to an older person with 
whom they have some kind of trust relationship (for example, they are the older person’s family 
member, carer, partner or friend).

The harmful acts may be unintentional or intentional. They may happen once, or many times. 
They may take different forms, such as psychological, financial or physical, or even neglect of the 
older person’s needs.

Older people have the same right to receive respect, care and fulfillment of their needs as any 
other person, but they may not always understand those rights or know how to protect them.

Future planning can help to prevent elder abuse by removing some of the risk factors. By 
capturing legally binding decisions that others must abide by, future planning can enable older 
people to maintain dignity and control over their own lives and may prevent their exploitation 
when they are most vulnerable.

Future planning is a readily available tool for helping to safeguard an older person from  
elder abuse.

Reducing the risk of elder abuse

Defining elder abuse

The abuse of older people is complex and confronting. Understanding it starts  
by defining it.

For more infomation on Defining elder abuse click here or go to relevant section.
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For many reasons, people may not be aware of future planning or know what it means. Some 
people may never have heard of it. Some may think that making a will is all they need to do, or 
they expect their doctor or lawyer to mention it when they get older. For some, it’s traditional that 
families and communities look after their elders’ needs.

Some people aren’t sure where to get information and advice about future planning. If 
information is only available in English, some people may have trouble understanding it. And 
because different laws and processes apply across the states and territories, the available 
information may be confusing.

Researchers have found that many people avoid talking about the reality that they will one day 
pass away and the possibility of them losing mental and/or physical health as they age.

This reluctance can arise from spiritual or cultural beliefs (for example, that whatever happens 
is ‘God’s will’ or that talking about death makes it more likely to happen soon); denial or fear of 
death and sickness; or an attitude that future planning can wait until it’s needed.

Some older people assume that their adult children will look after their future needs when the 
time comes, yet they have never spoken to their children about what they would want to have 
done. The adult children, meanwhile, don’t want to offend or upset their ageing parents by 
bringing up illness and death as topics for discussion.

Laws and processes for future planning vary from state to state across Australia. This 
increases the likelihood that people may be confused by the available information, even if they do 
try to access it.

For example, every state and territory has its own forms for setting up future planning tools like 
enduring powers of attorney or advance health care directives – and the terms used to refer to 
these tools are just as inconsistent.

Barriers to future planning
Being unaware or not understanding

Not wanting to think about getting old, getting sick  
or dying

Laws being unclear and inconsistent
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Sometimes people don’t see a need to make formal planning documents because they assume 
that younger family members know and will look after what they want. But if there have been no 
conversations about wishes and preferences, the family can’t know.

Family dynamics, including conflict, can also deter people from deciding who to appoint as 
decision-makers because, for example, they fear offending other family members.

Some people face real or perceived barriers to accessing relevant legal advice. This may come 
from beliefs that legal advice will be expensive; long-held aversions to legal documents and 
lawyers; cultural practices (for example, relying on family for support); or a lack of confidence in 
understanding and asserting their rights.

Although being in hospital or in frequent contact with their doctors would seem to provide a 
good opportunity to get assistance and information about future planning from the service 
providers, for many people this isn’t always the case.

Medical and personal care providers may not always have the time or the training to have these 
conversations with patients. Some may worry about making their patients uncomfortable or that 
they simply don’t know enough about future planning.

Another reason people avoid making future planning arrangements (such as a ‘family 
agreement’ to share their home with family members in return for care) is uncertainty around 
the effect the arrangements may have on their tax affairs or pension eligibility.

Some of the effects may be real and some perceived, or there may even be no effect at all. 
However, the possibility of complicating a person’s tax or pension status can be enough to put 
them off finding out about future planning.

Family factors

Issues with accessing legal advice

Service providers not intervening

Worrying about tax implications

A comprehensive guide to Powers of Attorney in Australia
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Find out more

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.

What’s stopping people from planning for a safe  
older age?

When people don’t plan for older age, they leave important 
decisions about their futures in the hands of other people 
who may not know, understand, care about, or respect 
their values.

Click here to view this resource or go to Compass.info

Future Planning Series - English

These videos provide vital information and insights, into 
planning ahead and ensuring your wishes and values are 
understood.

Click here to view this resource or go to Compass.info

Future planning in other languages

These videos provide vital information and insights, into 
planning ahead and ensuring your wishes and values are 
understood.

Click here to view this resource or go to Compass.info

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

A comprehensive guide to Powers of Attorney in Australia
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Why is capacity important?

Having ‘capacity’

What is capacity?

How do you determine whether someone  
has lost capacity?

Having ‘capacity’
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‘Capacity’ is a term often used when talking about a person’s ability to:

• make decisions for themselves and

• understand the consequences of those decisions

People aged over 18 are usually deemed to be legally able to make every decision, big and 
small, for themselves and to accept the consequences of these decisions. This is called ‘having 
capacity’.

For people under 18, others (usually parents or other caregivers) make their decisions at first, 
but as they grow and mature they gradually take on making their own decisions. So, they develop 
capacity by the time they reach adulthood.

While a few people may never have capacity (perhaps, for example, due to a disability), most 
people will develop capacity and maintain it throughout their whole life.

Other people may, at some point in life, become no longer able to make their own decisions. 
This is called ‘losing capacity’. It can happen at any age through accidents or illnesses, or it can 
happen through the neurological effects of ageing that some people experience in later life.

Having ‘capacity’
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For example, a person who has a physical disability that makes speech or 
communication difficult can still have capacity, and speaking aid technology 
might enable them to communicate their decisions.

Australia’s states and territories each have slightly different definitions of ‘capacity’ or use 
different terms for it, but there are some basic concepts that are common across the country.

A person has capacity if they can:

• understand the facts relating to the decision

• understand the main decision that needs to be made

• weigh up the consequences of the decision

• understand the consequences of the decision

• communicate the decision

People may have trouble communicating their decision for many reasons, but that doesn’t mean 
they can’t communicate at all. They should be provided with whatever they need to be able to 
convey their decision.

Someone who speaks a language other than English should be provided with an interpreter,  
so that they can get the information they need and communicate their decisions in their 
preferred language.

What is capacity?
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Is loss of capacity always permanent?

No, capacity can fluctuate, because its loss may depend on a range of factors. 

Sometimes a person’s loss of capacity is due to a condition that comes and goes, such as 
schizophrenia.

Sometimes it relates to the time of day – for example, a person with dementia may have capacity 
most mornings, but it decreases as the day grows later.

A person who loses capacity while they are in hospital having surgery, recovering from an 
infection or after an accident may regain capacity over time.

It is recommended that you engage with a treatment team if you have a diagnosed condition, 
such as severe depression, schizophrenia, or dementia.

No. It can be partial. A person’s capacity IS ‘decision-specific’, which means that 
they might have capacity to make some decisions but not others. 

For example, they might not have capacity for big decisions like selling their home and buying 
another, but they can manage a simple day-to-day budget (such as their Centrelink pension) and 
make smaller decisions, like what they want to do each day and how much to spend on birthday 
presents.

For a person with decision-specific capacity, their enduring power of attorney might never be 
enacted. If they are able to make day-to-day decisions and don’t ever need to make big decisions 
(for example, if their housing and care arrangements are already settled), there would be no 
reason for their enduring power to take effect. This is because they still have capacity to make 
the decisions that they need to for themselves.

NB. Using an agent is not indicative of a loss of capacity.

For example, asking your son to pay your electricity account at the bank, or using a tax agent to 
lodge your tax returns, does not mean you do not have capacity.

Is losing capacity always total?
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Capacity is a fundamental concept supporting individual personhood, autonomy, from which 
respecting individual decision-making flows. Capacity is an important factor in a person’s 
future planning because an assessment that they have impaired/lost capacity usually sets their 
enduring power of attorney into effect.

Losing capacity is not an uncommon experience (for example, Dementia Australia says there are 
almost half a million Australians living with dementia). Understanding capacity and talking about 
it can help people prepare for the possibility of its loss.

Conversations about capacity, personal values and decision-making preferences are important 
for ensuring that someone has the best chance of planning for their future and putting 
safeguards in place for their wellbeing and security.

Sometimes, losing capacity can leave people vulnerable to not being supported and looked after, 
but talking with others about their preferences and values while they still have capacity can help 
to ensure future support, respect and care that aligns with their wishes.

If you talk with family and friends about now your capacity, your personal values, and how you 
would make financial decisions, they will have a better idea of what you would want done if you 
lose capacity. As a result, they will be less likely to inadvertently make a decision for you in the 
future that you don’t like, isn’t right for you, or doesn’t align with your values.

Remember to talk to your family and friends about where your enduring power of attorney 
(EPOA) is.

And when people have chosen attorneys they can trust, an enduring power document is a great 
safeguarding tool.

Why is capacity important?

Talk about capacity now
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Deciding whether a person has capacity can be very challenging. The first principle for 
assessing a person’s capacity is to assume that they have the capacity to make all decisions 
about themselves until it is established that they don’t.

Sometimes it’s obvious that their decision-making ability has diminished, and everyone – 
including the person themselves – agrees.

Other times, it’s not so simple. The person may have capacity for some decisions but not others, 
which makes it harder to judge the extent of their capacity. Or they may not understand (‘have 
insight’) themselves that they have lost capacity, even though it’s clear to their family and friends.

Determining whether a person has capacity can be as simple as asking a lawyer or GP to 
conduct a review or obtaining opinions from experts such as geriatricians, psychiatrists or 
neuropsychologists.

In some states in Australia, the determination is made between everyone involved, while in other 
states, an administrative tribunal decides.

• How did you reach your decision?’

• ‘What things were important to you when you were making your decision?’

• ‘How did you balance those things when you were making your decision?’

How do you determine whether 
someone has lost capacity?

Generally, no one is very good at judging whether they’re likely to lose capacity. This short film 
(What are the chances?) talks about the likelihood of it happening to us. You can find this video  
on Compass.info.

The New South Wales Department of Communities and Justice (Justice NSW) 
has a great guide to assessing capacity in their toolkit (you can find this toolkit 
on Compass.info), with examples of questions that may be asked, such as: 
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What if you don’t agree with the determination?

Because making assessments of capacity can be extremely difficult, it’s not uncommon for 
people to disagree with decisions, whether they’ve been made about themselves or other people.

In most states, if there is no agreement about a person’s capacity, an application will be made to 
the state’s Civil and Administrative Tribunal, usually under its guardianship jurisdiction. When 
this happens, medical assessments can be undertaken and used by the tribunal to determine 
capacity.

Sometimes, there will be conflicting evidence and competing assessments of the person’s 
capacity. In this case, the tribunal member will make the best decision possible.

If you still don’t agree with the decision, you may be able to appeal for a review, but this can be 
very costly and time-consuming.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Protection against misuse of power

Being an attorney

How to approach making decisions

Resources 

Being an attorney
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An attorney has both the duty and the privilege of enabling another person to live the life they 
wanted to lead by understanding and enacting their wishes and preferences. It’s also a formal, 
legal role with responsibility and it may not always be easy.

While the rules about being an attorney and making decisions vary from state to state, there are 
guiding principles for an attorney to follow.

In general, the law says that someone appointed as an attorney must:

• keep the person’s money and property separate from their own

• maintain the person’s financial records

• act with honesty, care and diligence

• avoid conflicts of interest

An attorney can only make the decisions set out by the law and by the person’s enduring power. 
In most states the enduring power does not allow them to make, for example, lifestyle decisions 
(like when or where the person goes out socially) or medical decisions. Depending on the state or 
territory, those decisions are managed through other documents, like an enduring guardianship.

Some attorneys may never need to act in the role, because the person they’ve 
been appointed for maintains capacity throughout their life. For others, being an 
attorney might be a long-term commitment with day-to-day responsibilities, both 
big and small.

Being an attorney

Having ‘capacity’

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 
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A good approach to decision-making for someone else is to think about the 
person’s human rights (see here for more information – link to human rights 
topic page), such as the rights to freedom and to participation in the community 
regardless of age.

This may help the attorney to see their role as an enabler: enabling the person 
to live their best possible life in the community by making the best possible 
decisions on their behalf.

An attorney may feel that the real challenge will be to make the ‘right’ decisions for the person 
and to ensure their rights are respected.

A good approach is for the attorney to imagine themselves as the person and make the decision 
the person would make, not the one the attorney thinks should be made. They must not assert 
authority or personal preferences over the person’s affairs.

For example, if the person has regularly made donations to a particular charity, it is appropriate 
to continue this as long as they can still afford to do so.

Decisions must be made in line with the person’s wishes and preferences, and if it’s not clear 
what those would be, the attorney will need to do everything they can to find out.

Sometimes a person only partially loses capacity and is still able to make some of their own 
decisions. The attorney must consult with the person, as far as possible, in all decisions that 
need to be made and be guided by their will and preference.

Supporting the person’s independence and assisting them with making their own decisions 
(big or small) whenever they can is part of an attorney’s responsibility. They should take each 
decision one at a time and make sure that the person has as much information and control over 
their decision-making as they can possibly have.

How to approach making 
decisions
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Protection against misuse  
of power
Making a carefully considered enduring power of attorney can help to safeguard an older 
person against elder abuse – which may be intentional or inadvertent – if they lose capacity. 
Appointing the best person for the role is important.

An attorney needs to understand, and meet, the legal obligations of the role to be sure they don’t 
misuse the position.

They must be careful only to make the decisions they are authorised to make. They must 
maintain financial records for the person and make sure to keep the person’s money and 
property separate from their own.

The attorney must undertake the role with honesty, care and diligence, and they must avoid any 
conflict of interest.

e.g. If the attorney is planning to sell the person’s car to their friend or relative, they must obtain 
a market value and keep records. In some states it is a requirement to obtain approval from the 
Tribunal prior to completing the transaction.

While making a mistake may seem trivial, attorneys are bound by the law and there can be 
serious consequences for not acting as they should.

So, for example, if the attorney is doing grocery shopping for the person while 
doing their own, they must pay for the two purchases separately and get 
separate receipts. They must also make sure that any change from the shopping 
goes back to the person and doesn’t get mixed up with their own money.
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Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may need 
to make important financial decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section.

Appoint an attorney carefully

When making an enduring power, a good way to minimise any risk of elder abuse is for:

• the older person to think carefully about who to appoint as their attorney(s), and

• the chosen attorney(s) to think carefully before accepting the role

If you are asked to be an attorney, think about whether you’re the best person to enable the 
person’s wishes and preferences.

Regardless of your relationship with the person, you may not be the best fit if, for example:

• there is a history of conflict between you and the person or

• you are unsure about what being an attorney might mean or

• you’re not certain whether you have the time or skills for the role

It’s okay to say ‘No’, even if there are family expectations on you to agree (for example, being the 
oldest child) that make it difficult.
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Responsibilities of an attorney under an enduring 
power of attorney

Tip sheet by the Office of the Public Guardian, Queensland.

Click here to view this resource or go to Compass.info

Resources
Here are some resources about the role of an attorney and how to do it well and meet the  
legal obligations. Keep in mind that each state has different rules, but in general, the principles 
are similar.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.

Handbook for attorneys

Booklet by Legal Aid for Tasmanians

Click here to view this resource or go to Compass.info

How to act appropriately as an attorney under an 
enduring power of attorney in Queensland

A video by Aged and Disability Advocacy [ADA] Australia.

Click here to view this resource or go to Compass.info
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Other options

Choosing an attorney
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The person you appoint as your attorney in your enduring power of attorney may need to make 
important financial decisions on your behalf, so you should choose someone you really trust. 
Ideally, your attorney will know and understand your values and what’s important to you, and 
make the decisions for you that you would have made for yourself.

You can appoint one attorney and give all decisions about finances, big and small, to that person. 
In most Australian states and territories you can appoint more than one attorney, and you could 
decide to divide the responsibilities between them.

For example, you might appoint your daughter to look after decisions about property sales, a 
close friend to manage bills and small expenses like mobile phone plans, and your neighbour to 
arrange payments for grocery shopping.

You may choose whoever you trust and think best to be your attorney(s), as long as they meet a 
few criteria.

In Australia, an attorney must be someone over the age of 18 who has decision-making capacity. 
Each state or territory then has its own additional criteria (for example, in some states your 
attorney cannot be a paid carer), so you will need to check your state or territory for the 
requirements that apply where you live.

Not everyone in their later life has a network of close family members and friends who could be 
attorneys. However, there are several options for appointing an attorney, so people can – and 
should – still plan for the future.

Even if you are ageing alone, or are not sure that your family members would be the right choice, 
or don’t have a close friendship group, you can still make an enduring power of attorney.

Choosing an attorney

Who can be an attorney?
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Family, friends and neighbours

State government trustees

Other professional attorneys

An obvious choice is a family member – one that you trust who would be both suitable and 
willing to act on your behalf. Remember that you can appoint more than one attorney, so you can 
choose more than one family member.

Alternatively, you can ask a friend, a neighbour or someone in your community. Again, they 
should be someone you trust who knows your values and what’s important to you.

If you feel there are no suitable family members or friends to ask, or you simply prefer not to ask 
them, you may be eligible to appoint the Public Trustee in your state or territory. This is a state 
government department that can administer people’s decisions and legal affairs if they can’t do 
so themselves. Each state or territory’s Public Trustee is different and has different practices.

The Public Trustee may act as your attorney and manage your financial affairs. You can appoint 
the trustee the same way as you would any other attorney, although fees and charges will apply 
for its services.

It may also be possible for you to appoint the Public Guardian or Public Advocate for personal 
matters. Check your state or territory for more details.

As well as the Public Trustee, there are private trustee services that you can appoint. These 
can be through insurance companies, banks or specialist businesses that manage trusts. If you 
choose a private trustee company, it’s wise to get legal advice about how to set it up correctly. 
Private trustees will also charge fees for their services.

Alternatively, you can nominate a solicitor or accountant. Like anyone else you might consider 
as your attorney, the solicitor or accountant should be someone you trust and get on well with. 
Rules and regulations in both professions make sure that lawyers and accountants act with ‘due 
diligence’ (which means, in their clients’ best interests). If you do not have a solicitor, each state 
has a legal services board that can help you find one.
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Other options
While considering your attorney options, you may hear or read about other possibilities, such as 
the ones below.

Think carefully and check the rules in your state or territory before making your choice. 
Consulting family or friends may be helpful.

Informal arrangements

If a person believes there is no one to appoint through a formal legal document such as an 
enduring power of attorney, they can at least record what they would want done.

This will mean that people will know what their wishes are, and the record might influence them 
to follow through with what they want. However, there is no guarantee that they will, as there is 
no legal power to enforce an informal arrangement like this.

If you decide to take this option, you will need to provide a lot of detail in the written record so 
that it covers all the decisions that might need to be made.

You’ll also need to make sure that it is accessible to the people who will be making decisions for 
you. This might mean keeping copies in your handbag or wallet and in an accessible part of the 
house (like on a hall table or kitchen drawer) and giving copies to people around you, such as 
friends or service providers.

However, making formal arrangements through an enduring power of attorney is a much better 
and safer plan.
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What to think about when 
choosing an attorney
An attorney does not have to be a family member or your spouse or partner. You are free to 
choose the person (or people) that you trust most and think would best be able to act for you if it 
becomes necessary.

Even though friends, partners or family members are able to be your attorney (and may even 
expect to be), you may feel for any number of reasons that someone else might be a better 
choice.

Remember that if you lose capacity and become unable to make your own financial decisions, 
you also won’t be able to guide or instruct your attorney, so choose the person or people that 
you believe will best be able to undertake the role.

Who would make a good attorney?

Think about who would be best able to make financial decisions for you if you couldn’t  
make them.

• Who has the right skills and abilities for managing finances? Consider digital / online skills 
– Centrelink etc

• Will the person you’re considering have the time to look after your decisions?

• Where do they live? Will they be able to easily access your bank accounts, service 
providers and carers? An adult child who lives overseas might not be a practical choice.

• If a decision about you or your financial interests needed to be made quickly, are they able 
to be decisive?

• They may need to advocate for you. Will they be able to do that?

If you are considering appointing more than one attorney, you can divide the tasks between 
them, so think about their skills and experience. For example, one person in your family or 
friendship group may be good at buying and selling property, and another may be an accountant, 
so they could be given those responsibilities.

An attorney’s age and health

In terms of trust and shared values, it may seem obvious and sensible to choose your spouse, 
a sibling or a close friend. However, if they are of a similar age to you or in poor health, it’s 
possible that they themselves could lose decision-making capacity as time passes.

If that happens, they would become unable to act as your attorney. And if your attorney loses 
capacity after you have, there will be no one able to look after your financial affairs.
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When you’ve decided who you’d like to appoint as your attorney, talk to that person. Make sure 
they understand what the role involves and that they are happy to take it on. This is an important 
step in making an effective enduring power, as the person you choose might not want, or feel 
able, to act for you.

Talking with your attorney so they understand when, or in what circumstances, the enduring 
power gets enacted can also help to maintain your independence and decision-making as much 
as possible throughout your life. The more they understand about your wishes now, the better 
they’ll be able to make them happen if the time comes.

If the person is happy to be your attorney, then consider talking with other people you are close 
to – such as family and close friends – about who you’ve appointed. Making your decision known 
and understood when you make your enduring power can help to avoid any misunderstandings 
with other people about their place in your life or any expectations they may have about helping 
you as you age.

Your family and close friends may also be able to provide advice to the attorney if making your 
financial decisions does become necessary, so it’s a good idea to let them know in advance who 
you’ve chosen to look after your affairs.

Powers of attorney in different states and territories

Every Australian state and territory has different rules governing powers of attorney. 
It’s important to check the rules where you live.

For more infomation on powers of attorney in each State and Territory click here or  
go to relevant section. 

It’s important to review your enduring power of attorney every few years to  
make any necessary or desired changes and reduce the chances of any  
problems arising.

Tell people about your choice  
of attorney

Although you can appoint a new attorney while you have capacity, it’s not possible to do so if you 
have lost it. So changing your enduring power then would be difficult.

To avoid such problems, consider choosing at least one attorney from a younger generation – a 
younger relative or friend.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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A helpful guide

LGBTQIA+ people  
and enduring power  
of attorney

Finding legal assistance

LGBTQIA+ people and enduring power of attorney
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If they have faced discrimination during their lifetime, decisions about housing, aged care and 
health services can be especially daunting.

Sometimes issues might arise over acceptance and respect. An LGBTQIA+ person may not 
have family members who respect their same-sex partners as their next of kin or, if they lose 
capacity, their decision-makers.

Sometimes families may not have accepted the person’s chosen gender identity. There may even 
be family estrangement.

But if an LGBTQIA+ person has no future planning documents in place, control of their decision-
making may fall to someone whom they would not want to have making decisions for them or 
who might not make the decisions the way they would wish.

For these reasons, it can be critical that LGBTQIA+ people appoint an attorney: someone who will 
respect their sexuality and/or gender identity when making any future decisions for them and is 
prepared to find LGBTQIA+-friendly services appropriate to their needs.

LGBTQIA+ people may face particular challenges in making their future  
planning arrangements.

LGBTQIA+ people and enduring 
power of attorney
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Future planning is important for everyone. For many people, identifying and appointing an 
attorney is straightforward. However, for a variety of reasons other people may find the process 
challenging and could benefit from extra support.

Getting legal advice can be helpful for LGBTQIA+ people when future planning and making an 
enduring power of attorney.

• Each state has a law association that offers a ‘find a lawyer’ search function. Visit the  
Law Council of Australia’s website to find the law association in your state or territory.

• Some states have community legal centres that specialise in LGBTQIA+ rights and services. 
You can find a list under ‘Find legal help’ on the Community Legal Centres Australia website.

• If you think that you have experienced discrimination, you can find more information about 
human rights on Compass.info.

For information about LGBTQIA+ and enduring and general powers of attorney, along with other 
forms of future planning, read Safeguarding the end of the rainbow, an helpful guide produced in 
2018 by the Council on the Ageing (COTA) Victoria and Transgender Victoria.

Finding legal assistance

A helpful guide

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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A person’s rights don’t cease when they get older. Whether you live alone or with others, have 
capacity or have lost it, receive aged care or manage independently, you still have rights.

Understanding and considering your rights when planning for your future may give you the best 
opportunity to live your later years in maximum wellbeing and security.

In 1991 the United Nations presented principles for protecting the rights of older people.

They are called The United Nations Principles for Older Persons, and they identify an older 
person’s right to:

• Independence (for example, have access to food, water, shelter, clothing, health care, 
family and community support, self-help, work and income opportunities, education, safe 
and adaptable environments, maximum residence at home)

• Participation (for example, be able to take part in policy-making, community service and 
social peer group opportunities)

• Care (have access to family and community care, health care, social and legal services, 
appropriate institutional care, and fundamental human rights when receiving care)

• Self-fulfilment (be able to pursue opportunities for self-development and have access to 
society’s educational, cultural, spiritual and recreational resources)

• Dignity (be able to live in dignity and security without exploitation and abuse, and be  
treated fairly)

In Australia, human rights can be a complex subject, as there isn’t a Commonwealth Act that sets 
out your rights in a simple and accessible way. Different rights are covered by different laws. 
And in most cases – but not always – the states or territories, rather than the Commonwealth, 
have responsibility for making sure that your rights are protected.

Your rights and enduring  
power of attorney

Human rights for older people

Everyone has rights that are based on principles of dignity, equality and mutual 
respect. The Australian Human Rights Commission says that ‘human rights’ are 
about ‘being treated fairly, treating others fairly and having the ability to make 
genuine choices in our daily lives.
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‘Rights-based thinking’ simply means thinking about your needs from a human rights perspective 
and recognising that they are needs, not just things you’d like. When you are planning for your 
future, rights-based thinking can free you to think about what you need and want, not what 
others may think you need and want.

When planning for your future, consider more than the day-to-day details of life, like who does 
your banking or gets your medication. The bigger picture of how you want life to be as you age is 
connected to having your rights respected, and understanding this may help to make sure that 
your wellbeing and security are protected in your later years.

If you recognise what you need as things you have a right to, you may be able to make really 
clear instructions for your attorney. This may equip the attorney to make the best decisions for 
you – ones that are more likely to match your wishes and preferences.

There are some great resources around that help you think about what you want, and how to 
take a rights-based approach to future planning.

How rights can support  
future planning

42

an               
project

Your rights and enduring power of attorney

A comprehensive guide to Powers of Attorney in Australia



An awareness of their rights may help people feel less hesitant to ask for assistance as they age.

Sometimes, older people may think of other people helping them just ‘to do them a favour’ rather 
than meeting their genuine need. They may avoid asking for help because they ‘don’t want to 
bother people’ and believe others will feel annoyed or resentful.

This is called ‘defensive thinking’, and it guards against negative things like other people’s 
resentment or annoyance. In terms of a person’s basic needs – the rights that the United Nations 
recognises – defensive thinking can prevent those needs being met. And that doesn’t contribute 
to anyone’s wellbeing and security.

If you are able to think about the things you need as things you have a right to have, you may feel 
more confident to ask for them.

It may also make it easier for others to find different ways to meet your needs. For example, as 
well as asking one family member every time, you could:

• arrange paid services, such as a gardener or cleaner

• ask neighbours

• make a roster for a number of helpers to do different tasks

Alberto lives alone, and his only daughter lives nearby. He needs more groceries, but he doesn’t 
manage shopping well on his own. He finds the supermarket overwhelming and struggles to 
understand how to choose and pay for what he needs.

Alberto would usually think like this:

But he has learned about human rights and understands how they apply to him. Now he thinks 
like this:

The difference knowing your 
rights can make

Rights-based thinking: an example

I need to buy food, but it’s too hard on my own. My daughter might be able to help 
me, but I don’t want to bother her as she’s so busy with the children and work. I 
feel like I ask her all the time.’ (defensive thinking)

I need help from my daughter to be able to get food. I know she’s busy, but I have 
a right to access healthy, nutritious food, so I will ask her about helping me get the 
shopping.’ (rights-based thinking)
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Although Alberto’s daughter is busy, she may be able to help by thinking of ways to help her 
father get what he needs. Perhaps she could take on the role of decision-maker through an 
enduring power of attorney but share the tasks that meet her father’s everyday needs with other 
people.

Unless Alberto asks for help, his daughter may not realise it’s needed. She also won’t have the 
chance to work out how to help him.

Your rights and your attorney

Talking to your attorney about how to protect your rights in your day-to-day life may give both 
of you a shared understanding of your needs, wishes and priorities. They may feel better able 
to do the role as a result, while you may find a greater feeling of being in charge of your future 
decision-making.

An attorney should consider whether the decisions they are making for the person respect their 
rights. For example, a creative person might find purpose and meaning in attending art classes. 
Their attorney should see these classes as important because they meet the person’s right to 
self-fulfilment and think about how to make sure the person can continue attending, such as 
arranging taxi vouchers to get there and volunteer companions or paid carers to accompany 
them.

It’s important to remember that your attorney is a ‘decision-maker’ and that they 
may not always be the person who provides the care or help that you need. There 
may be several people and services involved in enacting the decisions and enabling 
the lifestyle that you prefer. That’s fine! It’s your life, and you have every right to 
live according to your preferences.

44

an               
project

Your rights and enduring power of attorney

A comprehensive guide to Powers of Attorney in Australia



Getting help if your rights aren’t 
respected
Experiencing feelings of ‘it’s not fair’ may be a sign that your rights aren’t being respected. If you 
have these feelings, it’s important not to ignore them.

Talk to the people involved. It may be helpful to get advice and information to help you 
understand your rights in the situation.

Every Australian state and territory has a human rights, equal opportunity or anti-discrimination 
agency that may be able to help:

• ACT Human Rights Commission

• Anti-Discrimination Board of New South Wales

• Human Rights Commission Queensland

• Equal Opportunity Commission Western Australia

• Northern Territory Anti-Discrimination Commission

• Office of the Anti-Discrimination Commission (Tasmania)

• South Australia Equal Opportunity Commission

• Victorian Equal Opportunity and Human Rights Commission
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Developments in older people’s 
rights protection
The global pandemic has focused more attention around the world onto the urgent need 
for greater inclusion and protection of older people. There is a lot of discussion and activity 
happening in government and policy centres.

If you’re interested in keeping up with developments in this area, there are several places to find 
out more:

• What’s happening at the United Nations

• How Australian law reform and government are thinking about rights and older people and 
decision making

• The Australian Human Rights Commission’s lobbying for the creation of a Human Rights Act 
in Australia

• An amazing list of resources, information, education and training

Appendix
UNITED NATIONS PRINCIPLES FOR OLDER PERSONS

To add life to the years that have been added to life, the United Nations General assembly 
adopted the following Principles for Older Persons on 16th December 1991 (Resolution 
No.46/91).

I) INDEPENDENCE:

1. Older persons should have access to adequate food, water, shelter, clothing and health care 
through the provision of income, family & community support and self-help.

2. Older persons should have the opportunity to work or to have access to other income-
generating opportunities.

3. Older persons should be able to participate in determining when and at what pace withdrawal 
from the labour force takes place.

The above resources can be found on Compass.info

Along with plenty of resources, news and events on powers of attorney.

For more infomation on Your rights and enduring power of attorney section click here 
or go to relevant section. 
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4. Older persons should have access to appropriate educational and training programs.

5. Older persons should be able to live in environments that are safe and adaptable to personal 
preferences and changing capacities.

6. Older persons should be able to reside at home for as long as possible.

II) PARTICIPATION:

7. Older persons should remain integrated in society, participate actively in the formulation and 
implementation of policies that directly affect their well-being and share their knowledge and 
skills with younger generations.

8. Older persons should be able to speak and develop opportunities for service to the community 
and serve as volunteers in positions appropriate to their interests and capabilities.

9. Older persons should be able to form movements or associations of older persons.

10. Older persons should benefit from family and community care and protection in accordance 
with each society’s systems or cultural values.

III) CARE:

11. Older persons should have access to health care to help them to maintain or regain the 
optimum level of physical, mental and emotional well-being and to prevent or delay the onset of 
illness.

12. Older persons should have access to social and legal services to enhance their autonomy, 
protection and care.

13. Older persons should be able to utilise appropriate levels of institutional care providing 
protection, rehabilitation and social and mental stimulation in a human and secure environment.

14. Older persons should be able to enjoy human rights and fundamental freedoms when 
residing in shelter, care or treatment facility, including full respect for their dignity, beliefs, 
needs and privacy and for the right to make decisions about their care and the quality of their 
lives.

IV) SELF-FULFILMENT:

15. Older persons should be able to pursue opportunities for the full development of their 
potential.

16. Older persons should have access to the educational, cultural, spiritual and recreational 
resources of society.

17. Older persons should be able to live in dignity and security and be free of exploitation and 
physical or mental abuse.

18. Older persons should be treated fairly regardless of age, gender, racial or ethnic 
background, disability or other status, and valued independently of their economic contribution.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Terms about decision-making capacity

Helpful terms to know

Terms about powers of attorney

Helpful terms to know
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The following are terms that you’ll find as you read information about powers of attorney. Some 
terms are the same across different jurisdictions, but some vary.

In the context of older age, a term for actively making advance plans to enable a person to live 
their later years with the most independence, security, wellbeing and dignity possible. It can 
involve considering and planning for factors such as housing options, healthcare decisions, 
financial management, and respect of lifestyle values.

A written document that allows a person to authorise someone else to act on their behalf.

A legal document that allows a person to nominate someone else to manage their financial 
decisions if they lose capacity and become unable to do so themselves. It is known as an 
‘advance personal plan’ in the Northern Territory.

The name for an enduring power of attorney in the Northern Territory since 2014.

Helpful terms to know

Terms about powers of attorney
Future planning

Power of attorney

Enduring power of attorney, enduring power

Advance personal plan (NT)
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A legal document that allows a person to nominate someone to manage their decision-making in 
specified circumstances and/or for particular periods of time – for example, while travelling or 
in hospital – while they still have capacity.

The person who is making the power of attorney. The role is called a ‘donor’ in Tasmania, South 
Australia, the Northern Territory and Western Australia.

The person nominated to manage the principal’s affairs under the power of attorney. The role is 
called a ‘donee’ in South Australia and Western Australia.

In Victoria, an attorney appointed to help someone who has capacity with making decisions.

A substitute attorney, who can take up the role if one of the original appointments no longer can.

An attorney who fills in for another attorney for a specific time.

General power of attorney, general non-enduring power 
of attorney

Principal, donor (Tas, SA, WA, NT)

Attorney, donee (SA, WA)

Supportive power of attorney (VIC)

Successive attorney (QLD)

Alternative attorney (QLD)
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A legal term referring to a person’s ability to understand and make their own decisions.

When a person is able to understand and make their own decisions.

When a person becomes no longer capable of making their own decisions.

When a person’s ability to understand and make their own decisions has decreased to  
some extent.

Describing a person who is no longer able to understand the legal action or arrangements.

A person’s ability to understand their own decision-making capacity.

All legal documents require witnessing, and who is authorised to witness these documents differ 
between each state and territory. Please check your local guides.

Terms about decision- 
making capacity
Capacity, mental capacity (TAS)

Have capacity, full legal capacity (WA)

Lose capacity

Diminished capacity, impaired capacity (SA)

Legally incapacitated (SA)

Insight

Witness

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Common questions

Frequently asked 
questions

Common misconceptions

Frequently asked questions
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Anyone 18 years of age or older can make – and should consider making – an enduring power 
of attorney. While capacity may commonly be lost due to ageing, it also can happen following an 
accident or illness. It may happen suddenly or gradually. Potentially anyone, regardless of their 
current health and circumstances, could lose capacity.

If you don’t have an enduring power of attorney in place and you lose capacity, someone will 
most likely have to apply to a court or tribunal to have a financial manager of your affairs 
appointed.

This can be expensive and take time and often occurs at a time of illness and distress, so there 
may be delays and expenses involved in sorting out who will be able to look after anything – from 
paying for your groceries and electricity to organising aged care services and managing your 
property – for you.

It would also mean that the important decisions about your finances will be left up to people who 
may not know about, respect or understand your values and preferences.

It’s better to appoint someone yourself while you are able to do so – by making an enduring 
power of attorney. If you continue to be strong and healthy, your enduring power may never be 
needed – but at least it will be there, just in case.

Frequently asked questions

Common misconceptions

Even if you have an idea of what enduring powers of attorney are and how they can 
help you, you may still have questions to ask or things you’re not sure about.

As well as the answers below, there are lots of resources on Compass that can 
help you with considering and making an enduring power of attorney.

I don’t need an enduring power of attorney. I’m fit and 
healthy, and I’ll be fine.
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Unless you have an enduring power of attorney in place before you lose capacity, your partner 
may have no authority to look after your decisions for you.

It may seem obvious and sensible to nominate your spouse, a sibling or a close friend as your 
attorney. However, if they are of a similar age to you, it’s possible that they themselves could lose 
decision-making capacity as time passes. They would become unable to act as your attorney if 
you also lost capacity, and then there would be no one able to look after your financial affairs.

Each state and territory in Australia has its own form for making general or enduring powers 
of attorney. They are available online, along with information to support you in completing the 
forms.

In some states you will need to register, or lodge, your enduring power form once you’ve 
completed it.

Visit the relevant page for your state or territory for detailed information on where to find the 
forms and what else you’ll need to know.

• Australian Capital Territory (ACT)

• New South Wales

• Northern Territory

• Queensland

• South Australia

• Tasmania

• Victoria

• Western Australia

My partner will look after my decisions if I can’t  
make them.

I don’t know how to make an enduring power of attorney.

Consider choosing an attorney from a younger generation – a younger relative or 
friend – or more than one attorney, if it’s permitted in your state.

Powers of attorney in different states and territories

Every Australian state and territory has different rules governing powers of attorney. 
It’s important to check the rules where you live.

For more infomation on powers of attorney in each State and Territory click here or  
go to relevant section. 

54

an               
project

Frequently asked questions

A comprehensive guide to Powers of Attorney in Australia

https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-the-australian-capital-territory/#types-of-powers-of-attorney-in-the-act
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-new-south-wales/
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-the-northern-territory/
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-queensland/
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-south-australia/#types-of-powers-of-attorney-in-south-australia
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-tasmania/
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-victoria/
https://www.compass.info/featured-topics/powers-of-attorney/jurisdictions/powers-of-attorney-in-western-australia/


An enduring power sounds complicated.

There are four basic steps involved.

An enduring power of attorney is a key strategy that you can take to make sure you can live your 
best life as you get older. This is called ‘future planning’. And although making an enduring power 
may seem daunting, the process is not so hard.

1. Think about what you want life to look like in your later years

• Consider things like where you will want to live, and who with. Perhaps you have a 
preference of aged care service provider, and there might be some social, cultural or 
physical activities you will want to continue. What lifestyle values are important to you now 
when you make your decisions?

• Look at the financial decisions you make now – anything from paying the newspaper bill to 
managing a business. Understanding your current financial decisions may help you to think 
about how you would want each one to be managed if you lost capacity and who might be 
well suited to managing it for you.

2. Talk to other people you trust and know well

• Friends who have already made an enduring power of attorney may have tips and 
suggestions to share. Family, friends, carers and neighbours may have suggestions to 
offer. Some people may find it uncomfortable to talk about ageing and possible sicknesses, 
but the more you talk with others about these topics, the better you’ll be able to plan for 
your future and for issues that may (or may not!) arise.

• You can also get advice from your solicitor or from reliable organisations like your state’s 
Public Trustee or Legal Aid service or a community legal centre.

• Once you have some thoughts about who you’d like to appoint as your attorney, talk to 
that person about it. Find out what ideas and thoughts they have, and make sure they are 
prepared to agree to the role.
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3. Write down everything that’s important to you

• Make notes and lists of your wishes, preferences and financial commitments.  
Write instructions for specific decisions that may need to be made.

• Record your values and priorities for decision-making, too. This might include notes 
about things like cultural, ethical, spiritual or other lifestyle preferences that you will want 
respected.

4. Formalise your wishes and decisions

• Use the notes and lists to help you as you make your enduring power of attorney. This 
involves filling in a form and following the particular process for your state or territory. 
You can find information, instructions and links to the relevant form for your jurisdiction 
on.

• Australian Capital Territory (ACT)

• New South Wales

• Northern Territory

• Queensland

• South Australia

• Tasmania

• Victoria

• Western Australia
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I don’t want someone managing everything for me; I can 
still do my own banking and shopping.

My partner is getting forgetful but says they’re not.  
I don’t know what to do.

Capacity can be ‘decision-specific’, which means that the person might have capacity to make 
some decisions but not all of them. You can authorise your attorney to make certain decisions 
and not others, and you may be able to appoint more than one attorney and ask them to look 
after different financial matters.

Someone with decision-specific (or partial) capacity may be able to make smaller, day-to-day 
decisions for themselves and not ever need bigger decisions made – for example, if their housing 
and care arrangements are already settled. So their enduring power may never take effect, 
because they still have capacity to make the decisions that they need to for themselves.

Deciding whether a person has capacity can be hard. Sometimes it’s obvious to everyone – even 
the person themselves – that their decision-making ability has diminished, but other times it’s 
not so simple. Loss of capacity can also be partial, which may make it harder to be certain.

Determining whether a person has capacity can be as simple as asking a lawyer or GP to 
conduct a review or obtaining opinions from experts such as geriatricians, psychiatrists or 
neuropsychologists.

If no one can agree on your partner’s capacity, you may be able to apply to the Civil and 
Administrative Tribunal (found in most states) for a determination to be made.

Being an Attorney

An attorney has both the duty and the privilege of enabling another person to live the life 
they wanted to lead by understanding and enacting their wishes and preferences.

For more infomation on Being an Attorney click here or go to relevant section. 

An introduction to capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 

It may help to talk to other people about your concerns – family, friends, 
neighbours who know your partner well – to see if they’ve noticed any changes.
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English is not my first language, and I find it hard to 
explain what I want done. People get impatient with me, 
so sometimes I don’t bother asking.

All older people have the right to be able to access the information they need and to 
communicate their decisions. These rights don’t depend on the language you speak, where you 
live, how old you are, or any other factors.

Having decision-making capacity doesn’t rely on the ability to speak English (or, in fact, on any 
perception of communication ability). Other people should make every effort to provide you with 
whatever will enable you to communicate your decisions, access information and make your 
wishes and preferences known.

If, for example, you have difficulty communicating in English, you should be provided with 
whatever is necessary to allow you to understand and communicate – perhaps an interpreter or 
translation technology.

Your rights and enduring power of attorney

Everyone has recognised rights that don’t expire as you age, regardless if you live alone 
or with others, have capacity or have lost it, receive aged care or manage independently, 
you still have rights.

For more infomation on Your rights and enduring power of attorney section click here 
or go to relevant section. 
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I’m worried that my family won’t let my same-sex partner 
make my decisions.

Anyone who loses capacity without an enduring power of attorney in place faces the risk of their 
decision-making falling to someone who won’t understand, respect or value their preferences, 
priorities and lifestyle values.

If you make an enduring power that appoints your partner as your attorney, they will have 
authority to act as your decision-maker. Making an enduring power of attorney as part of 
your future planning is the best strategy for ensuring that your preferences and values will be 
respected.

LGBTQIA+ people and enduring powers

LGBTQIA+ people may face particular challenges in making their future planning 
arrangements.

For more infomation on LGBTQIA+ people and enduring powers click here or go to 
relevant section. 

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may need 
to make important financial decisions on your behalf, so you should choose someone you 
really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 
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Common questions

So it’s wise to make both a will and an enduring power.

If you already have a lawyer, they will be able to advise you about making a 
power of attorney.

I already have a will, so why do I need an  
enduring power?

I already have a lawyer. Why do I need an attorney, too?

Many people make their wills to ensure that their wishes for the distribution of their assets 
(such as property, money and shares) will be carried out after they die.

However, a will does not provide authority to anyone for managing your financial affairs while 
you are alive, even if you lose capacity.

In Australia, attorneys and lawyers are two very different roles. An attorney is someone 
authorised under a general or enduring power of attorney to make decisions for another person 
in certain situations where the person can’t make their own decisions.
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What if people don’t make my decisions the way I want 
them to?

An enduring power of attorney is a great tool for ensuring your financial decisions will be made 
the way you would like if you lose capacity. The enduring power sets out what decisions can and 
can’t be made for you and allows you to authorise someone you trust to make the decisions.

An important step is to choose the best person (or people, if you choose more than one attorney) 
to manage your affairs if you can’t do it. Then, talking to that person about your values, 
preferences and wishes enables them to make the decisions in appropriate ways.

What if I change my mind about who is to be my attorney?

You can change or revoke your enduring power at any time as long as you still have decision-
making capacity. Depending on where in Australia they live, different rules or processes will be 
involved [see jurisdictional information].

In fact, it’s important to review your enduring power of attorney occasionally in case there’s 
been a change in your circumstances – for example, you’ve changed your mind about your 
original choice of attorney or the attorney is now unable to fulfil the role.

Couldn’t my solicitor make decisions for me if I couldn’t 
make them?

Your solicitor will not have the legal authority to manage your financial decisions unless yowu 
make an enduring power and appoint them as your attorney.

A solicitor is one of the many people you can nominate as your decision-maker, but they won’t 
be able to make your decisions just because they are your solicitor. You must give them that 
authority in an enduring power of attorney if you want them to manage your financial affairs.
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Your rights and enduring power of attorney

Read more about your rights and how they can support your future planning here. 

For more infomation on Your rights and enduring power of attorney section click here 
or go to relevant section. 

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may need 
to make important financial decisions on your behalf, so you should choose someone you 
really trust. 

For more infomation on Choosing an Attorney click here or go to relevant section. 

If you have nominated an attorney but have doubts later, you may be able to 
change the enduring power and choose another attorney, as long as you still 
have capacity.

Once an enduring power of attorney takes effect (which may be immediately or because you 
have lost capacity), other people close to you may be able to apply to a tribunal to have your 
attorney’s actions investigated if there is doubt that they are acting in your best interests. See 
the articles about powers of attorney in your state or territory for more information on what can 
be done.

Understanding your human rights may help, too. Your right to the things you need doesn’t stop 
just because you’re older.

I have no close family, so who would be my attorney?

You may be surprised to know how many options you have for choosing an attorney. Friends, 
neighbours, public and private trustees, solicitors and accountants may be able to take on the 
role for you.
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My daughter expects to be my attorney because I have 
no other family. She’s not good with managing her own 
money, but who else will look after mine if I can’t?

Generally, you may appoint anyone that you trust and think is most suitable to be your 
attorney(s), as long as they are 18 years old or older and have decision-making capacity. It’s 
important to choose someone suitable for the role, and that may not always be a family member.

While family members may be the obvious choice to be attorneys, they aren’t the only option. 
Sometimes friends or neighbours with the right skills and experience may be more suitable. 
There are even organisations that could be your attorney.

And in some states, you can have more than one attorney, too.

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Understanding powers of attorney in Queensland

Making and changing powers of attorney  
in Queensland

More information and support about powers of 
attorney in Queensland

Powers of attorney  
in Queensland

Other decision-making options

Types of powers of attorney in Queensland

Other useful resources
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A power of attorney is a legal document that allows you to nominate someone to act as your 
decision-maker and manage certain decisions on your behalf. Your decision-maker is known as 
the ‘attorney’ and you are known as the principal.

In Queensland, a power of attorney can cover:

• financial decisions – for example, administering your bank accounts, paying your bills, 
buying or selling shares, managing your superannuation funds, buying or selling property.

• personal or health decisions – for example, where you live, who you live with, your day-to-
day life in the community, who you see, what activities you do, which healthcare services 
you receive.

The power of attorney can authorise your attorney to act in all financial, personal and health 
matters, or you can choose to appoint an attorney to act only for financial or personal matters.

You can also appoint different attorneys for each role, and you can set limits on the decisions 
they are able to make – for example, only decisions about buying and selling real estate.

To appoint a power of attorney, you must:

• be 18 years of age or older

• understand the effect of making a power of attorney

Powers of attorney in Queensland
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In Queensland there are two types of powers of attorney. A general power of attorney is used 
while you still have capacity, while an enduring power of attorney can only be used if you have 
lost capacity.

Other states and territories have similar documents, although they may have different names 
and different rules.

You can also make an Advanced Health Directive to specify what health or medical decisions you 
would like made during periods when you don’t have capacity to make the decisions yourself. 
This option is about which medical treatments you do or don’t wish to receive, and there’s more 
information about it further down this page.

Types of powers of attorney  
in Queensland

A general power of attorney can only be used while you have capacity to make your own 
decisions, and it can only be used to make decisions about financial matters. It ends if you lose 
decision-making capacity, so it’s not a future planning tool.

Typically, a general power of attorney is in place for a specific time – for example, if you are 
travelling overseas or physically injured and therefore need someone else to deal with your 
finances on a temporary basis.

Under a general power of attorney, your attorney can only act on your behalf for the time 
period, task or circumstances you have specified. For example, if you regularly travel, you might 
authorise your attorney to make financial decisions whenever you are overseas.

1. General power of attorney
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If you made an enduring power of attorney or Advanced Health Directive before 
the legislation changed on 30 November 2020, it is still valid. You do not need to 
make new ones unless you want to.

Every Australian state and territory has different rules governing powers 
of attorney. It’s important to check the rules in other jurisdictions if you 
think your attorney may need to act on your behalf in financial matters in 
other jurisdictions.

Powers of attorney in Queensland are covered by the Powers of Attorney Act 1998 and 
the Guardianship and Administration Act 2000, which you can view on the Queensland 
Legislation website:

• Powers of Attorney Act 1998

• Guardianship and Administration Act 2000

An enduring power of attorney allows you to appoint someone to make financial decisions and/
or personal and health decisions for you during times when you don’t have capacity to make 
them yourself. You can only make an enduring power of attorney while you still have the capacity 
to make your own decisions.

You can write down your ‘views, wishes and preferences’ in an enduring power, and your 
attorney must be guided by these when making any decisions for you after you have lost 
capacity.

An attorney for personal and health matters can only make decisions for you when you do not 
have capacity to make those decisions.

However, you can specify when an attorney’s power to make financial decisions will begin, 
including:

• when you do not have capacity to make decisions for financial matters (meaning that your 
attorney can only make decisions during those times when you do not have capacity to 
make financial decisions yourself)

• immediately (your attorney can start making decisions about all your financial and 
property affairs as soon as they have signed their acceptance of the role, including while 
you have capacity)

• from a specific date

• in particular circumstances or occasions (for example, if you are admitted to hospital, 
while you are travelling overseas, or when two medical specialists certify that you no 
longer have capacity for making financial decisions)

2. Enduring power of attorney
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Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 

Capacity is a legal term that refers to a person’s ability to make their own decisions. People 
may have capacity throughout their adult years and look after their own financial and other 
decisions, but they may lose capacity due to an accident, illness or adverse effects of ageing.

Commonly, an enduring power of attorney begins when a person ‘loses capacity’, which means 
they can no longer make their own decisions.

You generally have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate the decision and your views and needs in some way, including by speech, 
gestures or other means

In Queensland, it’s assumed that someone has capacity to make their own decisions until it’s 
proved that they don’t. This means that if their capacity seems to have changed or is unclear, 
evidence must be gathered to show that their capacity is lacking.

This is often done via consultation with the person’s doctor or other specialists. If there is 
disagreement about the person’s capacity, the Queensland Civil and Administrative Tribunal 
(QCAT) will evaluate the evidence and make a decision.

If you would like to know more about capacity in Queensland, here are some good resources:

• Office of the Public Guardian webpage, ‘What is impaired decision-making capacity?’

• the Queensland ‘Capacity assessment guidelines 2020’

What is ‘capacity’?
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The advance health directive is a legal document that is used to tell people what medical 
treatments or decisions you want made during periods where you lack capacity to make those 
decisions yourself.

It’s a specific, separate document and, along with an enduring power of attorney, is classed as 
an ‘enduring document’, because it ‘endures’ (continues) after you lose capacity.

You must have a discussion with your doctor to complete a directive, and then have the 
document witnessed. You and your doctor should discuss various circumstances and scenarios, 
such as when life-saving interventions should and shouldn’t be used, according to your 
preferences.

For more information about advance health directives, see the Queensland Government website.

Other decision-making options
Advance health directives
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Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 

In Queensland you can appoint as your attorney anyone 18 years of age or older who has 
capacity to make their own decisions. The person you appoint must understand what is involved 
in the role and agree to take on the role.

Your attorney can be a family member, friend, neighbour or lawyer. For financial decision-
making, you can also appoint an accountant or trustee organisation.

Your attorney cannot be:

• someone who is your paid carer or has been your paid carer in the last three years

• your health provider

• your residential services provider where you live

• someone who has been bankrupt or is taking advantage of the laws of bankruptcy, if the 
appointment is for financial decisions

Before choosing someone, you should consider whether they will have any potential conflicts of 
interest (see ‘Conflicts of interest’, further down this page).

It’s a good idea to think very carefully about who you choose to be your attorney. It should be 
someone who is unlikely to die before you and is willing, able and available to take on the role. It 
also needs to be someone who will be most likely to make the decisions that you yourself would 
have made.

You should discuss your thinking with several people before you make up your mind. To help 
you think about how to have these conversations, you might like to watch the short film Having 
conversations about the future by Seniors Rights Victoria.

Understanding powers of 
attorney in Queensland
Who can be appointed?
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In Queensland you can appoint multiple attorneys in an enduring power of attorney. If you do, 
there are four different ways you can authorise them to make decisions:

• individually (known as ‘severally’)

• together (known as ‘jointly’)

• by majority (which means that more than half the attorneys have to agree)

• or a combination of these (for example, you could require all decisions related to real 
estate to be made jointly but allow each attorney to make individual decisions about 
spending money for your day-to-day expenses)

If you want all decisions to be made jointly, you can appoint a maximum of four joint attorneys. 
Otherwise, you can appoint as many as you like.

You can also nominate ‘successive’ or ‘alternative’ attorneys and appoint as many of these as 
you wish.

• A successive attorney is someone who can act on your behalf if one of your other attorneys 
is no longer able to act due to capacity issues of their own, death or because they wish to 
resign from the role. (This can be particularly important when making an enduring power 
of attorney because during periods when you lack capacity, it will not be possible for you to 
appoint a new attorney.)

• An alternative attorney is someone who acts for a specific time, such as when another 
attorney is overseas.

In this article, ‘attorney’ is used to refer to both one attorney or multiple attorneys.

Can I have more than one attorney?
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You should be aware of, and avoid, potential conflicts of interest when appointing someone to act 
as your attorney. A conflict of interest could arise if you appoint a family member with whom you 
share property, or a business partner, or anyone else who will benefit from a decision.

A ‘conflict transaction’ is when there is a conflict between an attorney’s duty to the principal 
and the attorney’s best interest or the best interest of their friends, relatives or associates. 
An example of this is when there is an interest in a property or business, such as the attorney 
selling your house to their friend.

Queensland law recognises that while it’s best to avoid these situations, sometimes there  
are circumstances where ‘conflict transactions’ arise, so protections have put in place to 
mitigate this.

The attorney should do everything they can to make sure that conflicts of interest don’t arise,  
but if it does, it can only be because either:

• the principal has authorised it (which is complicated if the person no longer has capacity) or

• a court or tribunal (that is, QCAT) authorises the transaction to go ahead

If necessary, QCAT can ratify a conflict transaction for an attorney before the transaction  
is undertaken.

Queensland law requires an attorney to act in ways that are in your best interest and reflect or 
consider your wishes. Your attorney must keep good records of transactions and decisions and 
keep your finances separate from their own.

In every decision, the attorney must consider ‘your views, wishes and preferences’ and, where 
possible, work with you to decide what those are. They should support your participation in 
decision-making wherever they can.

In Queensland you can limit or place conditions or obligations on the attorney’s decision-making 
power. These limits are called ‘terms and instructions’ or ‘notifications’. For example, you can 
require them to submit accounts to a nominated accountant every year.

The attorney must also refrain from ‘conflicts of interest’ such as when the attorney (or 
the attorney’s relatives, friend or business partner) may have a competing interest in the 
transaction. Read more about this below.

There are also specific rules for financial attorneys in relation to:

Conflicts of interest

What are the attorney’s responsibilities when acting  
on my behalf?

• gifts and donations

• conflict transactions

• investments

• maintaining the principal’s dependants

• record keeping

• keeping property separate

72

an               
project

Powers of attorney in Queensland

A comprehensive guide to Powers of Attorney in Australia

https://www.qcat.qld.gov.au/


Powers of attorney are meant to assist you to keep your independence and provide protection 
against people who may not have your best interests at heart. Generally, they are a very effective 
tool and work very well for most people. However, sometimes attorneys don’t act in your best 
interest, whether intentionally or through error or misunderstanding.

While you have capacity, you can revoke a power of attorney at any time if you feel that your 
attorney is not acting in your best interests or may be taking your money or property. Once you 
lose decision-making capacity, you will not be able to change or revoke a power of attorney.

However, another person with an interest in your welfare can apply to QCAT to have a guardian 
or administrator appointed.

The Public Guardian can investigate complaints and allegations about attorneys. They can 
suspend all or some of the attorney’s powers if they suspect the attorney is not competent and 
that you, the principal, lack capacity for decision-making.

In this situation QCAT can appoint a guardian or administrator to make decisions for you.

A guardian can only make specific decisions about things like where you live and who you 
live with, some legal matters, and what services you receive. They cannot make decisions 
about financial or property matters, certain health care matters, wills, marriage or child 
relinquishment.

An administrator can only make decisions about money, financial or property matters, including 
decisions about your pension, superannuation, rental lease, home or other property, and 
financial legal matters.

QCAT can appoint a family member, friend or relative to these roles. If there is nobody suitable, 
they may appoint the Public Guardian as guardian or the Public Trustee of Queensland as 
administrator.

What if my attorney is not acting in my best interests?

What happens in Queensland if you lose capacity and 
don’t have an enduring power?

Being an Attorney

An attorney has both the duty and the privilege of enabling another person to live the life 
they wanted to lead by understanding and enacting their wishes and preferences.

For more infomation on Being an Attorney click here or go to relevant section. 

For an overview of the responsibilities of an attorney, visit the Being an Attorney section  
on Compass.info

73

an               
project

Powers of attorney in Queensland

A comprehensive guide to Powers of Attorney in Australia

https://www.compass.info/featured-topics/powers-of-attorney/being-an-attorney/


To make powers of attorney in Queensland, you must complete an approved form.

To make a general power of attorney, there is a standard approved form available on the  
State Government’s publications website.

For an enduring power of attorney, there are two approved forms available, and which one to 
use depends on how you’ve decided to allocate tasks to your attorneys.

• The ‘short’ form (currently Form 2, version 4) is for appointing:

• attorney(s) only for personal (including health) matters

• attorney(s) only for financial matters

• the same attorney(s) for personal (including health) matters and financial matters

• The ‘long’ form (currently Form 3, version 4) is for appointing different attorneys for 
personal (including health) matters and financial matters.

Before completing either the short or long form, you should read the Queensland Government’s 
explanatory guide, ‘Enduring power of attorney explanatory guide (Queensland)’. This booklet will 
assist you with completing the forms.

You don’t have to have a lawyer prepare your documents. If your affairs are simple, you may be 
able to manage the process yourself. There are lots of kits available that you can download or 
purchase to help you undertake the process yourself.

However, you can ask a lawyer to do it for you, and seeking independent legal advice on 
important matters like making a power of attorney is always wise. And if your power of attorney 
covers a more complex situation, you may need a lawyer so that you can be sure it achieves 
what you want it to.

Most people will need to pay for any legal advice. However, the Office of the Public Trustee offers 
a ‘low cost’ service and has special arrangements for people who meet hardship or low income 
criteria. Visit the Public Trustee’s website for more information, including fees.

Making and changing powers  
of attorney in Queensland

Do I need to have a lawyer prepare my power  
of attorney?
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Who can witness a power of attorney?

Both general and enduring powers of attorney must be witnessed, and they can be witnessed  
by a:

• Justice of the Peace or Commissioner for Declarations

• notary public

• lawyer

There are some people who cannot witness an enduring power of attorney:

• a person signing the document on your behalf if you have physical restrictions

• the attorney you are appointing

• someone related to you or your attorney

• your paid carer

• your health provider

Once your enduring power of attorney is signed by you and witnessed, it must be signed by the 
attorney in the ‘Attorney acceptance’ section. The attorney cannot make any decisions until this 
section is signed.

If you have multiple attorneys, they must all sign the same page, but their signatures do not have 
to be witnessed.

Do I have to register my general or enduring power  
of attorney?

In Queensland you only need to register a power of attorney if the attorney will be involved in the 
buying and selling of real estate. In this case, you must register your general or enduring power 
of attorney with Titles Queensland. Visit their website for more information, including fees, forms 
and procedures.

If the general or enduring power of attorney does not contain authorisations related to finances 
– for example, if it is only about personal or health decisions – the enduring power of attorney 
cannot be registered with Titles Queensland.

You should give your attorney a copy of your document and consider giving copies to other 
important people such as family, friends, carers or your healthcare professionals.
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Can I change or cancel my power of attorney?

You can change or cancel (‘revoke’) a general power of attorney at any time. If you registered 
your power of attorney, you will need to complete a revocation form and notify Titles 
Queensland. You should also inform your attorney, and it’s recommended you do this in writing 
so there is a record of the advice.

You can only change or revoke an enduring power of attorney if you still have capacity to make 
your own decisions. If you no longer have capacity, someone with an interest in your welfare will 
have to apply to QCAT to have the power of attorney changed or revoked.

More information and support 
about powers of attorney in 
Queensland

Office of the Public Guardian

Provides investigation and advocacy for people with impaired 
capacity, acts as independent guardians, investigates abuse.

Tel: 1300 653 187 (cost of a local call)

Email: publicguardian@publicguardian.qld.gov.au

Website: https://www.publicguardian.qld.gov.au/

Can I use remote witnessing for my power of attorney?

Remote witnessing is when people sign and witness important documents electronically rather 
than meeting in person and signing in each other’s physical presence. This option can be very 
useful for people who live in rural, regional or remote areas, or have mobility limitations, or for 
other reasons can’t leave their homes.

During the global pandemic, temporary rules permitted remote witnessing in Queensland, but 
these rules expired on 1 July 2021.

This means that enduring powers of attorney in Queensland must be signed on paper and in 
person. However, general powers of attorney can be signed remotely.

The Queensland Law Society

Can help you find a member solicitor or law firm.

Tel: 1300 367 757

Website: https://www.qls.com.au/
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Queensland Civil and Administrative Tribunal 
(QCAT)

Can determine who is most suitable to make decisions for 
adults with impaired capacity, including financial decisions (an 
administrator) and personal and health decisions (a guardian).

QCAT works in situations where a person’s capacity has been 
questioned and/or where an attorney may have exploited 
someone using an enduring power of attorney.

Tel: 1300 753 228

Website: https://www.qcat.qld.gov.au/

Public Trustee of Queensland

Provides a service for creating wills and enduring powers of 
attorney and can be appointed as administrator.

Tel: 1300 360 044

Website: https://www.pt.qld.gov.au/

Seniors Legal and Support Service, Caxton 
Legal Centre

Provides free legal and social work support for older people 
with decision-making capacity who may be experiencing elder 
abuse, mistreatment, neglect or financial exploitation.

Tel: (07) 3214 6333

Monday to Friday, 9 am to 4.30 pm

Website: https://caxton.org.au/how-we-can-help/seniors-
legal-and-support-service/

ADA Law

Has resources, links and advice for older people and people 
with disability. ADA may assist people with impaired capacity 
at their QCAT hearings and provides free support for people 
living in aged care experiencing elder abuse in South-East 
Queensland.

Tel: 1800 232 529 (1800 ADA LAW)

Website: https://adalaw.com.au/
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Other useful resources

What are the chances?

A video on the Office of the Public Guardian’s website, 
gives a good overview of why you should plan by outlining 
the probability of things going wrong.

Click here to view this resource or go to Compass.info

Power of attorney and making decisions for others

The Queensland Government has lots of informative 
resources on its website that give a clear and concise 
overview of powers of attorney, guardianship and the 
recent changes to the law, plus access to all the related 
forms. Visit the ‘Power of attorney and making decisions 
for others’ page.

Click here to view this resource or go to Compass.info

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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In New South Wales, someone appointed in the role of attorney can make financial decisions – 
including operating bank accounts, paying bills, managing shares and investments, and buying 
and selling real estate – on behalf of the principal.

In your power of attorney document, you can authorise your attorney to act in all financial 
matters, or you can limit the financial decisions they are able to make – for example, only 
decisions about buying and selling of real estate.

A power of attorney is only for financial decisions, so your attorneys can’t make decisions about 
your health, lifestyle or where you live. To make sure those decisions will be looked after, you 
need to appoint an enduring guardian.

To appoint a power of attorney, you must:

• be over the age of 18 and

• understand the effect of making a power of attorney

In this state there are two types of powers of attorney. Other states and territories have similar 
documents, although they may have different names and different rules.

Powers of attorney in  
New South Wales

Types of powers of attorney in 
New South Wales

A general power of attorney (sometimes called a POA or GPOA) can only be used while you have 
capacity to make your own decisions, and it can only be used to make decisions about financial 
matters. It ends if you lose decision-making capacity, so it’s not a future planning tool. Typically, 
a general power of attorney is in place for a specific time – for example, if you are travelling 
overseas, or are injured, and therefore need someone else to manage your finances on a 
temporary basis.

Under a general power of attorney, the person you have appointed to act on your behalf is only 
able to do so for the time period, task or circumstances you’ve specified. For example, if you 
regularly travel, you might authorise your attorney to make financial decisions for you whenever 
you are overseas.

If your general power of attorney does not have any specified limits in place, it ends when you no 
longer have decision-making capacity or when you die.

1. General power of attorney
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An enduring power of attorney (EPOA) allows you to appoint someone to make financial decisions 
for you if you no longer have capacity to make them yourself. You can only make an enduring 
power of attorney while you have the capacity to make your own decisions.

You can specify whether the enduring power of attorney only comes into effect if you lose 
decision-making capacity or whether it may come into effect before that.

For example, you might specify in your enduring power that your appointed attorney can pay 
bills on your behalf whenever you are travelling overseas but only take over making all your 
financial decisions when you no longer have capacity.

You can specify when the enduring power of attorney starts. For example, you can authorise 
it to start when your appointed attorney believes you no longer have capacity to manage your 
own financial decisions or when your doctor assesses you as no longer having capacity to make 
decisions.

Powers of attorney in New South Wales are covered by the Powers of Attorney Regulation 2016

2. Enduring power of attorney

Every Australian state and territory has different rules governing powers of 
attorney. It’s important to check the rules in other jurisdictions if you think your 
attorney may need to act on your behalf in financial matters in other jurisdictions.

Capacity means the ability to make your own decisions. People may have capacity throughout 
their adult years and look after their own financial and other decisions, but they may lose 
capacity due to an accident, illness or adverse effects of ageing.

What is ‘capacity’?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 
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In New South Wales, you can appoint anyone over the age of 18 who has the capacity to make 
their own decisions. The person you appoint must understand what is involved in the role and 
agree to take on the role.

Who can be appointed?

Understanding powers of 
attorney in New South Wales

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 

In New South Wales you may appoint multiple people to act as your attorney. You can also 
nominate people as substitute attorneys if one of your other attorneys is no longer able to act on 
your behalf or wishes to resign.

This can be particularly important when making an enduring power of attorney because once 
you have lost capacity, it will no longer be possible for you to appoint a new attorney.

If you appoint more than one person to become your financial decision-maker, you may 
authorise them to make decisions individually (known as ‘severally’), ‘together (known as ‘jointly’), 
or a combination of jointly and severally.

You could, for example, require all decisions related to real estate to be made jointly but allow 
each attorney to make individual decisions about spending money on your day-to-day expenses.

In this article, ‘attorney’ is used as a reference to both one appointed attorney or multiple 
appointed attorneys.

Can I have more than one attorney?
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While you can choose to include a clause or option in your enduring power of attorney that 
allows your attorney to benefit from your money and property – for example, cover their 
living costs – they cannot use your money or property for their own benefit without your 
authorisation.

In New South Wales you can limit or place conditions on the attorney’s decision-making power. 
So, for example, you can require them to submit accounts to a nominated accountant every year.

Being an Attorney

An attorney has both the duty and the privilege of enabling another person to live the life 
they wanted to lead by understanding and enacting their wishes and preferences.

For more infomation on Being an Attorney click here or go to relevant section.

You may be able to change or revoke a power of attorney if you are concerned that your 
attorney is not acting in your best interests.

You can change or cancel a general power of attorney at any time, but you cannot change or 
cancel an enduring power of attorney if you have lost decision-making capacity.

However, another person with an interest in your welfare can apply to the NSW Civil and 
Administrative Tribunal (NCAT) to have the actions of your attorney investigated if they  
are concerned.

What if my attorney is not acting in my best interests?

If there is a need to appoint an attorney in these circumstances, the Guardianship Division of 
NCAT may, upon application, appoint a guardian or financial manager to make decisions on  
your behalf.

The application will need to be lodged by a family member or other person with an interest in 
your welfare. You will be asked to participate in the process and your wishes will be listened to, 
but NCAT will not make a decision that is considered not to be in your best interests.

What happens in New South Wales if you lose capacity 
and don’t have an enduring power?

What are the attorney’s responsibilities when acting  
on my behalf?

The New South Wales law requires the attorney to act in ways that are in your interest and 
reflect or consider your wishes. Where possible, the attorney should support your participation 
in decision-making.

Your attorney must act in your best interests, keep good records of transactions and decisions, 
and keep your finances separate from their own.
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You can make either a general power of attorney or enduring power of attorney in New South 
Wales by accessing and completing standard forms, available on the NSW Land Registry 
Services website.

• General power of attorney

• Enduring power of attorney

Making and changing powers of 
attorney in New South Wales

The New South Wales regulation recommends getting legal advice before signing a power of 
attorney. In most cases you will need to pay for this advice and for any assistance in preparing 
the document.

The NSW Trustee & Guardian can provide preparation services. For most people a fee with apply, 
although they will provide advice and prepare the documents free of charge for people receiving 
a full Centrelink Age Pension or a Department of Veterans Affairs Pension.

Do I need to have a lawyer prepare my power  
of attorney?

In New South Wales you only need to register a power of attorney if the attorney will be involved 
in the buying and selling of real estate. However, there are good reasons to consider registering 
a power of attorney anyway. These are some of the reasons:

• Registration ensures there is a copy of the document if the original is lost.

• Registration creates a public record of the power of attorney.

• Registration provides the attorney with clear evidence to show others that they are 
authorised to act on your behalf

Do I have to register my general or enduring power  
of attorney?
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You can change or cancel a general power of attorney at any time. The NSW Land Registry 
Service has a standard form for revoking a power of attorney in New South Wales.

If you registered your power of attorney, you would also need to register the revocation form 
with the NSW Land Registry Services. If you have not registered your power of attorney, you 
should still complete the revocation form. You also need to tell your attorney that you have 
changed or cancelled the power of attorney, and it’s advisable to do this in writing.

An enduring power of attorney can only be cancelled or changed if you still have capacity to 
make your own decisions.

You can download the form to cancel (revoke) a power of attorney or enduring power of  
attorney on Compass.info.

A general power of attorney can be witnessed by anyone over the age of 18. However, the 
person named as your attorney in the document is not allowed to be a witness.

An enduring power of attorney in New South Wales needs be witnessed by one of the following:

• an Australian solicitor or barrister

• a Registrar of a New South Wales Local Court

• an accredited employee of NSW Trustee & Guardian who has completed an approved 
course of study, or

• a private trustee company or licenced conveyancer who has completed an approved 
course of study

Can I change or cancel my power of attorney?

Who can witness a power of attorney?
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NSW Trustee and Guardian

Can act as an independent and impartial executor, 
administrator, attorney and trustee for the people of  
New South Wales.

Tel: 1300 364 103 for enquiries about trustee services (wills, 
powers of attorney, trusts and estate administration)

Website: https://www.tag.nsw.gov.au/

More information and support 
about powers of attorney in  
New South Wales

LawAccess NSW

Provides free telephone legal information, advice and referrals 
to other services, including to your nearest Legal Aid NSW 
office, community legal centres, private lawyers and other 
organisations.

Tel: 1300 888 529 (cost of a local call)

TTY: 1300 889 529

Website: https://www.lawaccess.nsw.gov.au/

Seniors Rights Service

Provides free legal and assistance for older people.

Tel: 1800 424 079

Website: https://seniorsrightsservice.org.au/

NSW Civil and Administrative Tribunal (NCAT)

Provides information about enduring powers of attorney and 
enduring guardianship.

Tel: 1300 006 228

Website: https://www.ncat.nsw.gov.au/
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Other useful resources

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Power of attorney: Planning for your future  
financial and legal decisions

This is a downloadable booklet published by the NSW 
Trustee & Guardian in 2019. It provides a plain language 
overview of powers of attorney in New South Wales, 
including information about reasons to make a power  
of attorney and advice on choosing an attorney. It also 
lists the services NSW Trustee & Guardian offer for 
preparing power of attorney documents, including the 
fees that apply.

Click here to view this resource or go to Compass.info

Power of Attorney: Information for older people  
in New South Wales

This is an Easy Read guide produced by Justice Connect 
on Powers of Attorney. This guide offers information on 
the following: What is an Attorney, What is a Power of 
Attorney, What are the types of Power of Attorney?, What 
decisions can your Attorney make?, What an Attorney 
must do, How to choose an Attorney, How to appoint an 
Attorney, How to cancel a Power of Attorney and more..

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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A power of attorney is a legal document that allows you to nominate a person, multiple people,  
or a trustee organisation to act as your decision-maker and manage decisions on your behalf. 
The person or organisation that you nominate is known as the ‘attorney’, and you are known as 
the ‘principal’.

In Victoria, attorneys can be appointed to make the principal’s financial decisions, such as:

and their personal /lifestyle decisions, such as:

Powers of attorney in Victoria

You can also appoint a supportive attorney to assist with making decisions 
about both personal and/or financial matters.

• operating bank accounts

• paying bills

• managing shares and investments

• buying and selling real estate

• where they live

• how they live in the community,

• who they see

• what relationships they maintain

When you are making your enduring power of attorney, you choose whether you want your 
attorney to make financial decisions, personal decisions, or both. You can have the same person 
be both a personal and financial enduring power of attorney, if you like.

Your attorney can only make the decisions specified in the appointment. An attorney in a 
financial enduring power can’t make personal decisions, and an attorney in a personal enduring 
power can’t make financial decisions.

Both appointments are bound by any limitations you set out in the document. You can authorise 
the attorney to act in all financial and personal matters or set limits on which financial decisions 
they can make – for example, only decisions about buying and selling of real estate.

To appoint a power of attorney, you must:

• be over the age of 18 and

• understand the effect of making a power of attorney
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Types of powers of attorney  
in Victoria
There are three types of powers of attorney in Victoria. Apart from the supportive power of 
attorney, other states and territories have similar documents, although they may have different 
names and different rules.

A general non-enduring power of attorney can only be used when you have capacity to make 
your own decisions, and it can only be used to make decisions about financial matters. It ends 
if you lose decision-making capacity, so it’s not a future planning tool. Typically, this power 
is in place for a specific time – for example, if you are travelling overseas or are injured and 
therefore need someone else to look after your finances temporarily.

Under a general non-enduring power of attorney, your appointed attorney is only able to manage 
your decisions for the time period, task or circumstances you have specified. For example, if you 
regularly travel, you might authorise your attorney to make financial decisions whenever you 
are overseas.

If your power of attorney does not have any specified limits in place, it ends when you no longer 
have decision-making capacity or when you die.

An enduring power of attorney allows you to appoint someone to make financial and personal 
decisions – such as paying bills or choosing where you live – if you no longer have capacity to 
make them yourself. You can only make an enduring power while you still have the capacity to 
make your own decisions.

You can specify when the enduring power of attorney comes into effect: not unless you lose 
decision-making capacity or sooner than that.

For example, you might specify in your enduring power of attorney that your appointed attorney 
can pay bills on your behalf whenever you are travelling overseas but only take over making all 
your personal and financial decisions when you no longer have capacity.

You can specify when the enduring power of attorney starts. For example, can it start when your 
appointed attorney believes you no longer have capacity to manage your own financial decisions, 
or only when your doctor assesses you as no longer having capacity to make decisions?

1. General non-enduring power of attorney

2. Enduring power of attorney
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A supportive power of attorney is different from an alternative attorney or any other ‘substitute’ 
decision-making role. It’s designed to maximise your autonomy over the course of your life. They 
don’t make a decision for you, they make a decision with you.

This type of attorney can be appointed by someone with decision-making capacity to support 
them in making decisions. For example, people with disability, such as a cognitive disability, might 
choose to have a supportive decision-maker.

Supportive attorneys can be appointed to make specific financial or personal decisions, and 
they can’t assist with real estate decisions or decisions about amounts over $10,000. Only one 
supportive attorney can be appointed.

Powers of attorney in Victoria are covered by the Powers of Attorney Act 2014, which 
commenced 1 September 2015. All appointments made prior to 2015 remain valid, and there is 
no need to alter your pre-2015 enduring power of attorney unless you want to.

3. Supportive power of attorney

Every Australian state and territory has different rules governing powers  
of attorney. It’s important to check the rules in other jurisdictions if you  
think your attorney may need to act on your behalf in financial matters  
in other jurisdictions.

Capacity is a legal term that refers to your ability to make your own decisions. People may have 
capacity throughout their adult years and be able to look after their own financial and other 
decisions, but they may lose capacity due to an accident, illness or adverse effects of ageing.

You have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate the decision and your views and needs in some way, including by speech, 
gestures or other means

An enduring power of attorney often begins when the principal has ‘impaired capacity’, meaning 
they have lost some of this ability.

What is ‘capacity’?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 
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Other decision-making options  
in Victoria
In Victoria, there are additional appointments you could consider making to cover other aspects 
of your future planning.

Since 2016, appointing a medical decision-maker in Victoria has been separate from powers  
of attorney.

If you become unable to make your own decisions regarding medical treatment and haven’t 
appointed a medical decision-maker, someone will be appointed to make medical decisions for 
you. A hierarchy of people may be appointed (spouse or domestic partner, then a specified group 
of other people that includes carers, siblings and adult children).

An advanced care directive allows you to record your preferences for your health and medical 
treatment, including end-of-life care and ceasing further treatment. You can make notes about 
your values and priorities to guide future decisions. It’s a good way to make sure that everyone 
knows what you would want to have happen, particularly if you are ill or approaching end-of-life.

Medical treatment decision-maker

Advanced care planning
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Understanding powers of 
attorney in Victoria

In Victoria you can appoint anyone over the age of 18 who has the capacity to make their 
own decisions. They can be someone from your family, a friend, neighbour, or a lawyer or 
accountant, and you can appoint more than one person.

You cannot appoint anyone who is your care worker, health provider or accommodation 
provider as your attorney. There are also certain rules applying to people who have been 
bankrupt, are insolvent, or have been convicted of a dishonesty offence.

It’s a good idea to think very carefully about who you choose to be your attorney. It should be 
someone who is unlikely to lose capacity or pass away before you do and is willing, able and 
available to take on the role. The person you appoint must understand what is involved in being 
an attorney and agree to be appointed.

Talk with several people before you make up your mind. To help you think about how to have 
these conversations, you might like to watch the short film Having conversations about the 
future by Seniors Rights Victoria.

Who can be appointed?

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 
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Can I have more than one 
attorney?
In Victoria, you can appoint up to 4 people to act as your attorney. And in case one of your 
appointed attorneys becomes no longer able to act on your behalf or wishes to resign, you can 
also nominate an alternative attorney for each attorney you appoint.

This can be particularly important when making an enduring power of attorney, as if you do lose 
capacity it will no longer be possible for you to appoint a new attorney to replace someone.

If you appoint more than one person to become your financial decision-maker, you can authorise 
them to make decisions individually (known as ‘severally’), together (known as ‘jointly’), or a 
combination of jointly and severally.

You could, for example, require all decisions related to real estate to be made jointly but allow 
each attorney to make individual decisions about spending money on your day-to-day expenses.

If you are appointing more than one attorney, you may also specify that your attorneys make 
decisions as a majority.
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While you still have capacity, you can cancel or revoke the power of attorney if you are 
concerned that your attorney is not acting in your best interests or may be taking your money or 
property.

You will not be able to change or cancel your power of attorney if you have lost decision-making 
capacity. However, another person with an interest in your welfare can apply to the Victorian 
Civil and Administrative Tribunal (VCAT) to have your attorney’s actions investigated if they are 
concerned.

There is a standard form for revoking a power of attorney. For advice on how to proceed, call the 
Office of the Public Advocate on 1300 309 337 or visit their website.

If there is a need to appoint an attorney in these circumstances, the Guardianship Division of 
VCAT will appoint someone to make the decisions for you. This could be through a guardianship 
or administration order.

• Guardians and administrators can be:

• family members

• friends

• appointments by the Office of the Public Advocate and/or State Trustees

• other private appointments, such as trustee companies.

What if my attorney is not acting in my best interests?

What happens in Victoria if you lose capacity and don’t 
have an enduring power?

In Victoria the law requires your attorney to act in ways that are in your interest and reflect 
or consider your wishes. In every decision, they must consider ‘your wills and preference’ and 
where possible work with you to decide what that is.

Your attorney must act in your best interests, keep good records of transactions and decisions, 
and keep your finances separate from their own. Where possible, they should support your 
participation in decision-making.

While you can choose to include a clause or option in your enduring power of attorney that 
allows your attorney to benefit from your money and property – for example, cover their 
living costs – they cannot use your money or property for their own benefit without your 
authorisation.

In Victoria you can limit or place conditions on the attorney’s decision-making power. So, for 
example, you can require them to submit accounts to a nominated accountant every year.

What are the attorney’s responsibilities when acting on 
my behalf?
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Making and changing powers of 
attorney in Victoria
Standard forms for making an enduring power of attorney in Victoria are also on the Office of 
the Public Advocate’s website. There are different forms to complete depending on whether you 
appoint one person (the ‘short’ form) or several people and up to two alternative attorneys (the 
‘long’ form).

If you have a physical disability and you need someone to sign for you, you will need to complete 
the long form.

• Enduring power of attorney – short form

• Enduring power of attorney – long form

• A form is also available for appointing a supportive attorney - form

If your affairs are simple and the appointment of your attorney is straightforward, you may 
not need a lawyer for your paperwork. There are kits available that can be purchased, or 
downloaded for free, to assist you to do it yourself.

You can also ask a lawyer to prepare the document for you or advise you. In most cases, you will 
need to pay for this advice or for assistance.

Do I need to have a lawyer prepare my power of 
attorney?
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An enduring power of attorney in Victoria needs be witnessed by two adults (that is, 18 years of 
age or older). One of these two people must be either someone authorised to witness affidavits 
or a registered medical practitioner. For a list of people authorised to witness affidavits, see the 
Justice and Community Safety website.

There are some people who cannot witness an enduring power. These include:

• a relative of the person making the appointment

• a person who is being appointed as an attorney or alternative attorney, or their relative

• a care worker or accommodation provider for the person making the appointment

Remote witnessing is when people sign important documents electronically rather than meeting 
in person and signing in each other’s physical presence. This option can be very useful for 
people who live in rural, regional or remote areas, or have mobility limitations, or for other 
reasons cannot or prefer not to leave their homes.

While meeting face-to-face to sign powers of attorney is generally the best option, Victorian 
legislation allows for electronic signing and witnessing of documents.

Anyone involved in remote witnessing of an enduring power of attorney should make sure that 
the person making the document is doing so voluntarily and is not under any pressure or duress 
to make the appointment. Coercion may be harder to assess when a document is being signed 
remotely.

Can I use remote witnessing for my power of attorney?

Who can witness an enduring power of attorney?

In Victoria there are no requirements for you to register an enduring power of attorney.

It is a good idea to keep your enduring power in a safe place and let people know where it is. You 
could also give your attorney a copy to keep.

If you have a lawyer and/or accountant, give them a copy of the enduring power. This creates a 
record of the document’s existence and ensures there is a copy available if the original is lost. It 
also provides the attorney with clear evidence that they are authorised to act on your behalf if 
they need to show others.

Do I have to register my enduring power of attorney?
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More information and support 
about powers of attorney in 
Victoria

Office of the Public Advocate

Provides free telephone advice for people with disability, 
older people, carers and the community. Acts as independent 
guardians and advocates when appointed by VCAT. Has great 
online resources (in English and in other languages) and 
regular information sessions.

Tel: 1300 309 337

Website: www.publicadvocate.vic.gov.au

Deaf or impaired hearing users

TTY: 1300 305 612

NRS: 133 667

Seniors Rights Victoria

Provides both non-legal and legal assistance for older people 
via their advice line, as well as legal support for some legal 
matters. Has self-help resources, including videos, and toolkits 
for workers.

Tel: 1300 368 821

Email: info@seniorsrights.org.au

Tel: 1800 424 079

Website: www.seniorsrights.org.au

You may change or cancel a general power of attorney at any time. You should tell your attorney 
that you have changed or cancelled the power of attorney, and it’s recommended that you do this 
in writing.

An enduring power of attorney can only be cancelled or changed if you still have capacity to 
make your own decisions. You can download the form on Compass.info.

If you no longer have capacity, someone will have to apply to Victorian Civil and Administrative 
Tribunal (VCAT) to have the enduring power revoked. If this becomes necessary or if there is 
concern about the existing enduring power, seek advice about how to proceed. You can call the 
Office of the Public Advocate on 1300 309 337 or refer to their website at www.publicadvocate.
vic.gov.au/.

Can I change or cancel my power of attorney?
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State Trustees

Acts as an independent administrator and provides fee-
for-service execution of wills, powers of attorney and other 
services. Locations across Melbourne and in Bendigo.

Tel: 1300 138 672

Website: www.statetrustees.com.au

Victorian Civil and Administrative Tribunal 
(VCAT)

Provides information about powers of attorney, guardianship 
and administration, advance care directives and other matters.

Tel: 1300 018 228

Translating and interpreting service: 131 450

Koori support team: 0417 516 335

Website: www.vcat.vic.gov.au
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Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.

Other useful resources

Law Institute Victoria – Find your lawyer  
referral service

This PDF gives a simple overview of decision-making, 
capacity and supports.

Click here to view this resource or go to Compass.info

Future planning for decision-making and the law  
in Victoria: a resource for lawyers who practice  
in future planning

Issued by the Office of the Public Advocate is for Victorian 
lawyers assisting clients with powers of attorney.

Click here to view this resource or go to Compass.info

Seniors Rights Victoria’s information sheet, 
‘Decision making and your rights’

This PDF gives a simple overview of decision-making, 
capacity and supports.

Click here to view this resource or go to Compass.info

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info
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Other decision-making options

More information and support about powers of 
attorney in Tasmania

Powers of attorney in 
Tasmania

Types of powers of attorney in Tasmania

Making and changing enduring powers of attorney  
in Tasmania

Powers of attorney in Tasmania

Other useful resources
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An enduring power of attorney is a legal document that allows you to nominate a person, several 
people or a trustee organisation to act as your decision-maker and manage financial and 
property decisions on your behalf. Your appointed decision-maker is called the ‘attorney’, and 
you are known as the ‘donor’.

In Tasmania, an enduring power of attorney is only for financial and property decisions. So the 
decisions your attorney can make are things like:

• operating bank accounts

• paying bills

• managing shares and investments

• buying and selling real estate

You can authorise the attorney to act in all financial matters, or you can set limits on the 
financial decisions they can make. For example, you may decide to authorise your attorney to sell 
property for you, while you continue to manage the day-to-day accounts yourself.

To make a power of attorney in Tasmania, you must:

• be over the age of 18

• understand the effect of making a power of attorney

• have decision-making capacity

Powers of attorney in Tasmania

102

an               
project

Powers of attorney in Tasmania

A comprehensive guide to Powers of Attorney in Australia



Types of powers of attorney  
in Tasmania

An enduring power of attorney allows you to appoint someone to make financial and property 
decisions if you are no longer able to make them yourself. However, you can only make the 
enduring power while you still have the capacity to make your own decisions.

You can specify when the enduring power of attorney is to come into effect: either ‘immediately’ 
– this can be prior to you losing decision-making capacity – or only when you have lost mental 
capacity.

For example, you might specify that your appointed attorney can start immediately and pay 
bills on your behalf if you are physically unable to, but only take over making all your financial 
decisions when you no longer have mental capacity.

Or you can authorise it to start only when you no longer have capacity to manage your own 
financial decisions. It’s completely up to you to set it up as you want.

Attorneys appointed under an enduring power of attorney cannot make decisions about your 
health, lifestyle or where you live. You will need an Enduring Guardian to appoint decision-
makers for health, personal and lifestyle decisions.

You can also make an Advanced Care Directive to specify what medical decisions you would like 
made if you can no longer make decisions for yourself. There’s more information about these 
two options further down this page.

There are other forms of powers of attorney that are designed for short-term appointments. 
These cover situations when you have decision-making capacity but need someone to make 
decisions about your finances for you temporarily – for example, if you are in hospital or ill or 
you travel overseas. The appointments usually end when the event is over (that is, you return to 
Australia or are released from hospital).

For all the applicable forms, visit the Land Tasmania webpage.

Enduring power of attorney

Other powers of attorney in Tasmania

Every Australian state and territory has different rules governing powers of 
attorney. It’s important to check the rules in other jurisdictions if you think your 
attorney may need to act on your behalf in financial matters in other jurisdictions.
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Capacity is a legal term that refers to your ability to make your own decisions. In Tasmania it’s 
sometimes called ‘mental capacity’.

People may have capacity throughout their adult years and be able to look after their own 
financial and other decisions, but they may lose capacity due to an accident, illness or adverse 
effects of ageing.

You have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate your decision and your views and needs in some way, including by speech, 
gestures or other means

What is ‘capacity’?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section.
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Other decision-making options
In Tasmania, enduring powers of attorney are only for financial and property matters. There are 
additional appointments you should consider making to cover medical and personal decisions in 
your future planning

You can choose to have your guardian be a ‘full guardian’ and make every decision for you, or 
to have your guardian make specific decisions for you and not others. For example, you may 
appoint your cousin Ros to make decisions about your social life, because you have always done 
things together and she knows what you like and what you don’t like, and your son James to 
make decisions about where you live.

It’s up to you to make your enduring guardian appointment arrangements fit your needs and 
maximise your opportunity to live the life you want to lead.

For more information about enduring guardianship, visit the Public Trustees website.

In an enduring guardianship you (the ‘appointer’) appoint a person (the ‘guardian’) to make 
personal and medical decisions for you when you no longer have capacity. You make the 
appointment while you have capacity, and most often it begins when your capacity ends or is 
diminished (that is, when you become able to make some decisions but not others).

The guardian cannot make decisions about your money or finances, but they can make decisions 
about how you live your life, such as:

Enduring guardianship

• where you live

• whether you enter aged care

• who you see or have contact with

• what health care you do, or do not, have

• what support services you should receive

They can also sign some documents on your behalf.

It is important that you think carefully about who you choose as your guardian. It should be 
someone you trust and whom you feel confident would know what you want.

The guardian’s role is to act in your best interests at all times and to promote 
your dignity. They should consult with you and make sure that your voice is 
heard and that what you want to happen, happens. 
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Advanced Care Directives

Who can be appointed?

Advanced Care Directives specify what medical decisions you would like made if you can no 
longer decide for yourself. They are legally binding documents, and they are typically about:

• undergoing or refusing medical treatment and

• deciding on end-of-life medical treatment

You can find the form to make an Advanced Care Directive on the Department of Health website.

In Tasmania you can appoint anyone over the age of 18 who has the capacity to make their own 
decisions. The person must understand what is involved in the role and agree to take on the role. 
Many people appoint a family member, friend, neighbour, lawyer or accountant, but it can be 
anyone you choose.

It’s a good idea to think very carefully about who you appoint to be your attorney. It should be 
someone who is unlikely to die before you do and is willing, able and available to take on the role.

You might like to talk with several people before you make up your mind, and there are some 
resources that can help you think about how to do this. To help you think about how to have 
these conversations, you might like to watch the short film Having conversations about the 
future by Seniors Rights Victoria.

Understanding powers of 
attorney in Tasmania

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section.
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What are the attorney’s responsibilities when acting  
on my behalf?

Tasmanian law requires the attorney to act in ways that:

• are in the donor’s best interest

• include consultation with the donor

• take into account both the donor’s wishes and what would be reasonably likely to be the 
wishes of the donor if they had not lost mental capacity

Ideally, the attorney should support you to participate in your decision-making.

Your attorney must also:

• keep good records of transactions and decisions

• keep your finances separate from their own

• avoid conflicts of interest

• seek financial or tax advice when needed

In Tasmania you can limit or place conditions on the attorney’s decision-making power. For 
example, you can require them to submit accounts to a nominated accountant every year.

Being an Attorney

An attorney has both the duty and the privilege of enabling another person to live the life 
they wanted to lead by understanding and enacting their wishes and preferences.

For more infomation on Being an Attorney click here or go to relevant section.

Can I have more than one attorney?

In Tasmania you can appoint more than one attorney. If you do, you must decide if they are to act 
‘jointly’ (that is, make all decisions together) or ‘separately’ (that is, make decisions separately).

It’s a good idea to think about how the attorneys could work together, make decisions and 
problem-solve as a team to make the best decision for you. You should choose people who will be 
able to work well together.

In this article, ‘attorney’ is used as a reference to both one appointed attorney or multiple 
appointed attorneys.
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What if my attorney is not acting in my best interests?

What happens in Tasmania if you lose capacity and don’t 
have an enduring power?

While you still have capacity, you can change or revoke the enduring power of attorney if you 
feel that your attorney is not acting in your best interests or may be taking your money or 
property. To do this, you will need to lodge a notice of revocation with the Recorder of Titles. A 
fee will apply.

If you lose decision-making capacity, you will then not be able to change or revoke your power of 
attorney. However, another person with an interest in your welfare can apply to the Tasmanian 
Civil and Administrative Tribunal (TASCAT) to have your attorney’s actions investigated if they 
become concerned.

TASCAT has the power to change or revoke the enduring power of attorney, replace an attorney 
with a substitute, and direct the Recorder of Titles to make the change.

While it is a criminal offence to misuse a power of attorney, there is no agency that oversees 
their operation, which is why it is important to appoint someone you can trust and consider 
placing limitations on the decisions they can make.

If you do not have an enduring power of attorney and you lose capacity to manage your 
own financial affairs, someone can apply to the Public Trustees to take over the financial 
administration of your affairs for you.

See the Public Trustees website for more information.
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You can make an enduring power of attorney in Tasmania by completing a form and lodging it 
with the Land Titles Office in Hobart.

There are two forms available:

• particular enduring power of attorney (you specify what particular decisions you 
authorise the attorney to make)

• general enduring power of attorney (you authorise the attorney to make any decisions)

Making and changing enduring 
powers of attorney in Tasmania

Do I need to have a lawyer prepare my power of 
attorney?

Do I have to register my enduring power of attorney?

It’s up to you. If your affairs are simple, you may be able to write your enduring power of 
attorney yourself, and if you have more complicated financial or family arrangements or conflict, 
you may wish to seek legal advice.

If you want to find a lawyer, the Law Society of Tasmania has advice about your options as well 
as a ‘find a lawyer’ facility.

The Public Trustee will prepare the document for you if you are appointing them as either your 
enduring power of attorney or a substitute attorney. Visit their website to make an appointment. 
A sliding scale of charges, depending on your income level, will apply.

In Tasmania, your enduring power of attorney must be registered, or lodged, with the Land  
Titles Office in Hobart to be valid. Fees will apply.

Sometimes people make their document but don’t lodge it. In that case it’s not a legally binding 
document, although it may provide some guidance to others on what they would like done.

If you think that there are reasons why you would prefer to delay the registration of your 
enduring power of attorney – for example, you need to talk with your family about what you  
have decided and who you have appointed – it may be worth getting legal advice about when  
to lodge it.

Once the document is registered, it is ‘publicly searchable’, which means that anyone can see  
it for a set fee.
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Who can witness a power of attorney?

Can I change or cancel my power of attorney?

An enduring power of attorney in Tasmania must be witnessed by two adults. The witnesses 
cannot be ‘parties’ to the enduring power of attorney (which means, they are not being 
appointed), nor can they be close relatives to a party to the document.

Although the attorney needs to sign that they have accepted the role, their signature does not 
have to be witnessed.

If you have capacity, you can change or cancel a general power of attorney at any time. You 
should tell your attorney that you’ve done so. You can download form on Compass.info.

An enduring power of attorney can only be cancelled or changed if you still have capacity to 
make your own decisions. You must advise your attorney in writing if your enduring power  
of attorney is no longer in place. You’ll also need to cancel the enduring power with the Land  
Titles Office in Hobart so that it is no longer registered. You can access the correct form on 
Compass.info.

If you no longer have capacity and there are concerns about the actions of your attorney, 
someone interested in your welfare will need to apply to the Tasmanian Civil and Administrative 
Tribunal (TASCAT) to have your situation reviewed. TASCAT has the power to change or revoke 
the enduring power of attorney and can direct the Recorder of Titles to make the change.
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More information and support 
about powers of attorney in 
Tasmania

COTA (Council on the Ageing) Tasmania

Offers free legal advice for older Tasmanians through regularly 
scheduled legal clinics. Search the website for dates, locations 
and times.

Website: https://www.cotatas.org.au/

Public Trustee

Offers resources about guardianship. You can make an 
appointment to talk about preparing and registering your 
documents

Website: https://www.publictrustee.tas.gov.au/

Legal Aid for Tasmanians

Can give free legal information Monday to Friday between 9 
am and 5 pm. Contact them by phone or use the Legal Talk chat 
window in the bottom right-hand corner of the website.

Tel: 1300 366 611

Website: https://www.legalaid.tas.gov.au/

Tasmanian Elder Abuse Helpline

The helpline is free, confidential and statewide service operated 
by Advocacy Tasmania Inc on behalf on the Tasmanian 
Government. It assists older people, families, service providers 
and the wider community to respond to elder abuse and better 
access existing supports and services.

Tel: 1800 44 11 69

Mobile and interstate calls: (03) 6237 0047

Email: eahelpline@advocacytasmania.org.au

Website: https://www.legalaid.tas.gov.au/referral-list/listing/
tasmanian-elder-abuse-helpline
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Other useful resources

TASCAT information sheet on guardianship

This resource provides a general overview of 
guardianship.

Click here to view this resource or go to Compass.info

Enduring powers of attorney fact sheet

Land Tasmania’s overview of enduring powers of 
attorney, including links to forms and resources.

Click here to view this resource or go to Compass.info

Senior Assist handbook for attorneys

A Legal Aid for Tasmanians handbook for attorneys,  
which outlines duties, risks, and where to get help.

Click here to view this resource or go to Compass.info

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Actively planning for the future may help to ensure that you live your later years in wellbeing and 
security.

Sometimes, due to accidents, illness or ageing, people become unable to make their own 
decisions about financial matters. But you can take steps now to ensure that if this should 
happen to you, your decisions will still be made – and made in accordance with your wishes and 
preferences.

In South Australia there are two legal documents that allow you to appoint someone else to act 
as a decision-maker on your behalf.

1. a general (non-enduring) power of attorney

2. an enduring power of attorney

These two legal documents can specify who can make decisions for you, which decisions they 
can make, and when they can make them. Your nominated decision-maker is known as the 
‘donee’, and you are known as the ‘donor’.

To be able to make a power of attorney, you must:

• be over the age of 18

• understand the effect of making a power of attorney or advance personal plan

• have decision-making capacity at the time of making the document

Other states and territories have similar documents, although they may have different names 
and different rules.

Powers of attorney in  
South Australia

Types of powers of attorney  
in South Australia

1. General (non-enduring) power of attorney

A general non-enduring power of attorney covers financial matters only, and it can only be used 
while you have capacity to make your own decisions.

Typically, the power of attorney is in place for a specific time – for example, if you are 
travelling overseas or are injured and therefore need someone else to look after your finances 
temporarily.
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With this document, your donee can only act on your behalf for the time, task or the 
circumstances you have specified. For example, if you regularly travel, you might authorise your 
donee to make financial decisions whenever you are overseas.

An enduring power of attorney allows you to appoint a person, several people or a trustee 
organisation to make financial decisions – such as paying bills, or selling your home and using 
the funds to secure you a place in a residential aged care facility – if you no longer have capacity 
to make your own decisions.

You can only make an enduring power of attorney while you still have the capacity to make your 
own decisions.

You can specify when the enduring power comes into effect, whether prior to you losing 
decision-making capacity or only once you have lost decision-making capacity.

For example, you might specify that your appointed donee can pay bills on your behalf whenever 
you are travelling overseas but only take over making all your financial decisions when your 
doctor assesses you as no longer having capacity to make decisions.

Capacity is a legal term that refers to a person’s ability to make their own decisions. People 
may have capacity throughout their adult years and be able to look after their own financial 
and other decisions, but they may lose capacity due to an accident, illness or adverse effects of 
ageing.

You have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate the decision and your views and needs in some way, including by speech, 
gestures or other means

In most cases an enduring power of attorney only takes effect when a person has ‘impaired 
capacity’, which is a legal term meaning that you are no longer capable of making your own 
decisions. If you are no longer able to understand the legal action or arrangement, you may be 
considered to be ‘legally incapacitated’.

If your general power of attorney does not have any specified limits in place, 
it ends.

Every Australian state and territory has different rules governing powers of 
attorney. It’s important to check the rules in other jurisdictions if you think your 
donee may need to act on your behalf in financial matters in other jurisdictions.

2. Enduring power of attorney

What is ‘capacity’?
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Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 

Both general and enduring powers of attorney are only for legal and financial matters.

If you want to appoint someone to make decisions about your personal life and future medical 
care, you will need to make an Advance Care Directive.

These are legal documents that you can use to appoint one or more substitute decision-makers 
to act on your behalf in matters relating to your personal life, where you live, and your health 
care if you lose decision-making capacity.

Advanced Care Directives allow you to record your wishes and values to guide any future 
healthcare decisions that may need to be made for you. You can also set out any instructions for 
refusing health care and appoint substitute decision-makers.

Advanced Care Directives

Other decision-making options

Advance Care Directives replaced Medical Powers of Attorney, Enduring Powers 
of Guardianship and Anticipatory Directions in July 2014. (However, if you have 
previously completed any of these, they remain legally valid.)
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Understanding powers of 
attorney in South Australia
Who can be appointed as a donee?

Can I have more than one donee?

In South Australia you can appoint as your donee anyone over the age of 18 who has the 
capacity to make their own decisions. You can appoint family members, friends, a lawyer or a 
licenced trustee company.

Eligible concession card holders can appoint the Public Trustee. However, they no longer act as 
donee for non–concession card holders. Check if you are eligible on their website.

If the Public Trustee was appointed to act on your behalf in an existing power of attorney and 
you don’t need to make any changes to it, they will still act on your behalf.

In South Australia, any donee appointed must agree to act for you by signing the enduring 
or general power of attorney to show that they have accepted the role. You cannot appoint 
someone against their wishes or without their knowledge.

In South Australia you can appoint multiple people to act as donees. If you do appoint more 
than one person, you can authorise them to make decisions individually (known as ‘severally’), 
together (known as ‘jointly’) or a combination of jointly and severally.

For example, you could require all decisions related to real estate to be made jointly but allow 
each of your donees to make decisions severally about spending money on your day-to-day 
expenses.

In this article, ‘donee’ refers to both one or multiple donees.

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 

What are the donee’s responsibilities when acting  
on my behalf?

The South Australia the legislation requires the donee to act in ways that are in your interests 
and reflect or consider your wishes. Where possible, they should support your participation in 
decision-making.
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What if my donee is not acting in my best interests?

You can limit or place conditions on the donee’s decision-making power. For example, you can 
require them to submit accounts to a nominated accountant every year. You can explicitly 
authorise the donee to make specific gifts or restrict them from giving gifts to particular people.

In South Australia a donee cannot simply resign from the role if, at the time, the donor does 
not have decision-making capacity, If they wish to resign, they must seek permission from the 
Supreme Court of South Australia and seek legal advice.

Consideration of an application to the South Australian Civil and Administrative Tribunal (SACAT) 
for administration will be necessary, as administrators appointed by SACAT are able to vary, 
amend or revoke an enduring power of attorney.

While you still have capacity, you can cancel a general or enduring power of attorney if you 
are concerned that your donee may not not acting in your best interests or may be taking your 
money or property.

Once you lose decision-making capacity, you will not be able to cancel the enduring power of 
attorney. However, another person with an interest in your welfare can apply to the Supreme 
Court of South Australia or to SACAT for advice and direction or to have the enduring power of 
attorney varied or revoked. SACAT can appoint an independent administrator.

While it is a serious offence to misuse a power of attorney, there is no agency that oversees their 
operation, which is why it is important to appoint someone you can trust and to consider placing 
limitations on the decisions they can make.

Your donee can reimburse themselves for reasonable costs that they incur when 
managing your affairs, but they must keep receipts to prove these costs. 

Your donee must:

• act in your best interests

• keep good records of transactions and decisions

• keep your finances separate from their own

What happens in South Australia if you lose capacity and 
don’t have an enduring power?

If you do not have an enduring power of attorney and you no longer have capacity to make your 
own financial decisions, someone with an interest in your welfare can apply to SACAT for an 
Administration Order.

If SACAT cannot identity a suitable family member, friend or trustee company, they may appoint 
the Public Trustee.

118

an               
project

Powers of attorney in South Australia

A comprehensive guide to Powers of Attorney in Australia

https://www.sacat.sa.gov.au/
https://lawhandbook.sa.gov.au/ch02s01s05.php
https://www.courts.sa.gov.au/
https://www.courts.sa.gov.au/
https://www.sacat.sa.gov.au/


Do I need to have a lawyer prepare my general or 
enduring power of attorney?

You can download free standard forms for making a power of attorney from the Land Services 
SA website.

• Power of Attorney Form P1

• Enduring Power of Attorney Form P2

A downloadable do-it-yourself-kit can be purchased from the Legal Services Commission 
of South Australia. The kit contains all the necessary forms, detailed instructions on how 
to complete the form, and answers to common questions. Find the kit on the Legal Services 
Commission website. The cost in November 2021 was AU$22.

You do not need to get a lawyer to prepare general or enduring powers of attorney, but you may 
wish to seek legal advice before finalising your documents. In most cases you will need to pay for 
this advice or for assistance in preparing the documents.

Making and changing powers of 
attorney in South Australia

Do I have to register my general or enduring power  
of attorney?

In South Australia you only need to register a general or enduring power of attorney if the 
document authorises the donee to act on real estate matters on your behalf.

If this is the case, the power needs to be registered with Land Services South Australia. A fee will 
apply. Visit the Land Service South Australia website for more information.

There are good reasons for registering a general or enduring power of attorney anyway, 
including to ensure that the donee may at some stage be required to deal with real estate 
matters on your behalf.

Registration also:

• ensures there is a copy of the document available if the original is lost

• creates a public record of the power of attorney

• provides the donee with clear evidence for others that they are authorised to act on your 
behalf.

You should give certified copies of enduring and general powers of attorney to all your decision-
makers, and it’s a good idea to give copies to your bank and other key people in your life. (This 
also applies to copies of your revocation if you later revoke your power of attorney.)
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Who can witness a general or enduring power of 
attorney?

Can I change or cancel my power of attorney?

General and enduring powers of attorney can be witnessed by any person authorised to take 
affidavits, such as a:

• Justice of the Peace

• police officer

• solicitor

The person making the appointment must sign in front of the witness, but the person being 
appointed does not have to sign at the same time.

You can change or cancel a general power of attorney at any time. If you have registered the 
power of attorney and either cancel or make changes to it, you will need to revoke the registered 
version and, if necessary, register a new or amended power of attorney.

If you cancel a registered power of attorney, you will need to complete a withdrawal form and 
submit it to Land Services Australia.

Whether or not you registered your power of attorney, you will need to tell your donee that you 
have changed or cancelled it. It’s recommended that you do this in writing so that there is a clear 
record of your advice.

If you have given your bank or any other people a copy, you will need to let them know that it is 
not longer in operation.

An enduring power of attorney can only be cancelled or changed if you still have capacity to 
make your own decisions. You can access the form on Compass.info. If you no longer have 
decision-making power, either the Supreme Court of South Australia or an administrator 
appointed by SACAT can revoke or change your enduring power of attorney.
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More information and support 
about powers of attorney in 
South Australia

The Law Handbook - Legal Services Commission of 
South Australia

The Law Handbook produced by the Legal Services 
Commission of South Australia is an online resource 
that provides information about legal matters in South 
Australia, including key future planning documents 
such as enduring powers of attorney and Advance Care 
Directives.

Click here to view this resource or go to Compass.info

Easy-to-read fact sheet about powers of attorney

The Legal Services Commission of South Australia has 
an easy-to-read fact sheet about powers of attorney, 
including advice about ways to safeguard your interests 
when making yours.

Click here to view this resource or go to Compass.info
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Other useful resources

The duties and responsibilities of your enduring 
power of attorney

‘The duties and responsibilities of your enduring power 
of attorney’, a leaflet produced by the Alliance for the 
Prevention of Elder Abuse, provides an overview of the key 
responsibilities of an appointed donee. The information is 
relevant to both donors and potential donees.

Click here to view this resource or go to Compass.info

You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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A power of attorney is a legal document that allows you to nominate someone to act as your 
decision-maker to manage financial and property decisions on your behalf. In Western Australia, 
your decision-maker is known as the ‘donee’, and you are known as the ‘donor’.

A power of attorney in Western Australia only covers financial and property decisions. Your 
donee can make decisions such as:

In your power of attorney document, you can authorise your donee to act in all financial matters 
or can set limits on the financial and property decisions that the donee is able to make – for 
example, only decisions about buying and selling of real estate.

Donees appointed under a power of attorney can’t make decisions about your health, lifestyle or 
where you live. In Western Australia you need to appoint an enduring power of guardianship to 
make lifestyle and medical decisions on your behalf.

You can also have an advance health directive specifically for medical, dental and surgical 
decisions.

There’s more information below about these two decision-making options.

To appoint a power of attorney, you must:

• be over the age of 18 and

• understand the effect of making a power of attorney

Powers of attorney in  
Western Australia

• operating bank accounts

• paying bills

• managing shares and investments

• buying and selling real estate



Unlike a general power of attorney, an enduring power of attorney continues after you have lost 
legal capacity. So it allows you to nominate someone to make financial and property decisions 
for you when you can no longer do so. They can’t make other kinds of decisions for you.

You can only make an enduring power of attorney while you still have the capacity to make your 
own decisions, and you can specify when the enduring power of attorney is to come into effect 
– either immediately, or only when you have lost legal capacity (this option is sometimes called a 
‘dormant’ enduring power of attorney).

2. Enduring power of attorney

There are two types of powers of attorney in this state. Other states and territories have similar 
documents, although they may have different names and different rules.

Types of powers of attorney  
in Western Australia

A general power of attorney can only be used while you have capacity to make your own 
decisions, and it can only be used to make decisions about financial matters. It ends if you lose 
decision-making capacity, so it’s not a future planning tool. Typically, a general power of attorney 
is in place for a specific time – for example, if you are travelling overseas or are injured and 
therefore need someone else to deal with your finances temporarily.

Under a general power of attorney, the donee you have appointed can only act on your behalf for 
the time period, task or circumstances you have specified. For example, if you regularly travel, 
you might authorise your donee to make financial decisions whenever you are overseas.

If your power of attorney does not have any specified limits in place, it ends when you no longer 
have decision-making capacity or when you die.

1. General power of attorney
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Every Australian state and territory has different rules governing powers 
of attorney. It’s important to check the rules in other jurisdictions if you 
think your attorney may need to act on your behalf in financial matters in 
other jurisdictions.

Capacity means the ability to make your own decisions. People may have capacity throughout 
their adult years and look after their own financial and other decisions, but they may lose 
capacity due to an accident, illness or adverse effects of ageing.

Capacity is required for your own decisions to be made lawfully. An enduring power of attorney 
sometimes begins once the donor has ‘lost capacity’.

Generally, you have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate the decision and your views and needs in some way, including by speech, 
gestures or other means

What is ‘capacity’?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section. 

If you specify immediate effect, you can continue to manage your financial affairs while you have 
legal capacity, or you might choose to ask your donee to act under your guidance. But the choice 
means that your donee will be authorised to act for you if you should become unable to make 
your own decisions for another reason – for example, due to a loss of ‘physical capacity’.

A dormant enduring power of attorney can take effect once it’s been determined you no longer 
have legal capacity. The donee can apply to the State Administrative Tribunal (SAT) for the 
determination to be made.

For more information about enduring power of attorney in Western Australia, including 
information sheets and guides, visit the Office of the Public Advocate’s website.

Enduring powers of attorney in Western Australia are covered by the Guardianship and 
Administration Act 1990, which you can read on the Government of Western Australia website.
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An enduring power of guardianship is used to appoint one or more people as your ‘enduring 
guardian’ to make lifestyle or personal decisions for you if you are no longer able to make them 
yourself any more.

The guardian can make lifestyle and medical decisions, depending on what powers you decide to 
give them. They can’t make financial decisions or manage your finances.

The types of decisions that are typically made by a guardian are:

• where you live – whether you stay in your own home or move into aged care

• who you live with

• what support services you should receive (cleaning, self-care)

• who you have contact with – friendships and family members

This is an important role, so it’s vital to choose someone you trust who understands what you 
would want. For some people, it’s an opportunity to make sure that what is right for you in 
your culture – for example, religious or cultural practices or expectations of family roles – is 
respected and provided for you.

An advanced health directive helps you decide what future medical, surgical or dental care you 
will receive if you can’t make the decisions yourself at the time. The document binds medical 
staff to follow your wishes, and it can cover anything from a simple decision about dental care 
through to end-of-life and palliative care decisions.

A guardian under an enduring guardianship appointment can also make medical decisions. The 
advanced health directive will override the guardianship if the two documents are ‘in conflict’ 
(which means, they say different things). So whatever directions a person records in their 
advance health directive will be the directions the medical team will follow.

You can choose different people to be you enduring guardian and your decision-maker in the 
advanced health directive, or you can appoint the same person to both roles.

Other decision-making options
Enduring power of guardianship

Advanced health directive
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In Western Australia you can appoint anyone over the age of 18 who has the legal capacity 
to make their own decisions. You can appoint family members, friends, your lawyer or your 
accountant. You can also appoint a trustee agency.

It’s a good idea to think very carefully about who you choose to be your donee. It should be 
someone who is unlikely to die before you do and is willing, able and available to take on the role. 
They must understand what is involved in the role and agree to take it on.

You should talk with several people before you make up your mind. To help you think about how 
to have these conversations, you might like to watch the short film Having conversations about 
the future by Seniors Rights Victoria.

For more about how to decide who to appoint, see the Choosing an attorney page.

In Western Australia you can appoint up to two people to act as your donees.

You can also nominate a substitute for each donee you appoint, in case one of your appointed 
donees is no longer able to act on your behalf or wishes to resign. This can be particularly 
important when making an enduring power of attorney, as if you lose capacity it will no longer be 
possible for you to appoint a new attorney.

If you appoint more than one donee, you can authorise them to make decisions:

• individually (known as ‘severally’)

• together (known as ‘jointly’)

• or a combination of jointly and severally

For example, you could require all decisions related to real estate to be made jointly but allow 
each donee to make individual decisions about spending money for your day-to-day expenses.

If you are appointing more than one donee, it is a good idea to think about how they would could 
work together to make decisions and problem-solve as a team to make the best decision for you.

In this article, ‘donee’ refers to both one and multiple appointed donees.

Understanding powers of 
attorney in Western Australia
Who can be appointed?

Can I have more than one attorney?
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A donee is legally obliged to act in the donor’s best interests, manage their estate responsibly, 
and ensure that they enjoy as good a standard of living as their estate can provide.

Your donee should make decisions that reflect your choices and values and, wherever possible, 
support your participation in the decision-making. In every decision, the donee should consider 
‘your wills and preference’ and, where possible, work with you to decide what that is.

Donees are responsible for their actions and for making prudent financial decisions. While they 
aren’t required by the law to submit financial reports about their activities, they are obliged to 
keep good financial records.

As the donor, you can limit or place conditions on the donee’s decision-making power when 
you make your power of attorney. For example, you can require them to submit accounts to a 
nominated accountant every year.

If you are concerned that your attorney is not acting in your best interests and you still have full 
legal capacity, you may be able to change or revoke your power of attorney.

If you have lost capacity and others are concerned that the donee is not acting in your best 
interests, they may be able to apply to SAT to intervene in the power of attorney. Visit SAT’s 
website for more details.

In these circumstances, SAT can appoint a guardian to make personal decisions for you and an 
administrator to make financial decisions. This appointment is made only as a last resort and 
only if other solutions aren’t viable. This is called a ‘least restrictive practice’ approach.

The SAT may appoint a family member or trusted friend, or they may appoint the Public Advocate 
to act as guardian and the Public Trustee to act as administrator. Visit the SAT website for more 
information about guardianship and administration.

What are the donee’s responsibilities when acting  
on my behalf?

What if my donee is not acting in my best interests?

What happens if you lose capacity and don’t have an 
enduring power?
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Making and changing powers of 
attorney in Western Australia
In Western Australia there are standard forms for completing a power of attorney.

• General power of attorney form

• Enduring power of attorney form (this form is accompanied by a guide to assist you in 
completing it)

The Public Advocate recommends that you consider getting legal advice if you are making a 
complicated enduring power – for example, if you impose special conditions or restrictions on 
the decision-making authority of the appointed donee. In most cases, you will need to pay for this 
advice or for assistance in preparing the document.

A solicitor or the Public Trustee may prepare an enduring power of attorney for you. However, 
the Public Trustee will only prepare an enduring power of attorney if:

• you appoint the Public Trustee as the sole attorney under an immediate enduring power of 
attorney (conditions apply), or

• you appoint your spouse or de facto partner as the sole donee under an enduring power of 
attorney at the same time as making a will with the Public Trustee

Do I need to have a lawyer prepare my power  
of attorney?
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An enduring power of attorney in Western Australia needs be witnessed by two adults, one of 
whom must be authorised to witness statutory declarations under the Oaths, Affidavits and 
Statutory Declarations Act 2005. You can find the list of authorised occupations on ‘Authorised 
witnesses’ page of the State Government website.

You can change or cancel (revoke) a general power of attorney at any time, but you can only 
change or cancel an enduring power of attorney if you still have capacity to make your own 
decisions. Lodge an application on the eCourts Portal of Western Australia. 

You must tell your donee that you have changed or revoked it and you must do this in writing. If 
you gave copies to anyone else, you must advise them of the changes or revocation.

If you no longer have capacity, you (or someone else) will need to apply to State Administrative 
Tribunal (SAT), who can decide if the enduring powers of attorney should remain or be revoked 
or whether a different donee should be appointed.

If you registered your power of attorney with Landgate, you will also need to register the 
revocation advice.

Who can witness a power of attorney?

Can I change or cancel my power of attorney?

In Western Australia you do not need to register either a general or an enduring power  
of attorney.

The registration with Landgate must take place within 3 months of signing of the power of 
attorney, otherwise there will be additional administrative steps to be taken. Visit the Landgate 
website for more information.

You should give your donee a copy of your power of attorney and consider giving copies to other 
important people such as family, friends, carers or your healthcare professionals.

Do I have to register my general or enduring power  
of attorney?
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More information and support 
about powers of attorney in 
Western Australia

Office of the Public Advocate

Offers a telephone advisory service that provides information 
about enduring powers of attorney and enduring powers of 
guardianship. Recorded information, including answers to a 
range of common questions regarding enduring powers of 
attorney and enduring powers of guardianship, is available 24 
hours a day.

To speak to an advisory officer, call the service between 9 am 
and 4:30 pm, Monday to Friday.

Tel: 1300 858 455 (cost of a local call)

Website: https://www.publicadvocate.wa.gov.au/

Legal Aid WA

Can provide general advice about enduring powers of attorney 
through their Civil Division. Call the Infoline.

To speak to an advisory officer, call the service between 9 am 
and 4:30 pm, Monday to Friday.

Infoline: 1300 650 579 (cost of a local call)

Website: https://www.legalaid.wa.gov.au/

Seniors Rights and Advocacy Service (SRAS), 
Legal Aid WA

Can provide advice and assistance focused on elder abuse, 
including powers of attorney, powers of guardianship and 
advanced health directives.

To speak with a lawyer in the SRAS service, call the Infoline or 
email seniorsrights@legalaid.wa.gov.au

Infoline: 1300 650 579

Website: https://resources.legalaid.wa.gov.au/project/
seniors/packs/SRAS/overview#close
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Citizens Advice Bureau

Can help with drafting enduring powers of attorney (a small fee 
applies) and provide a useful fact sheet.

Tel: (08) 9221 5711

Website: https://www.cabwa.com.au/

State Administrative Tribunal

Provides information on applying for an intervention into an 
enduring power of attorney.

Tel: (08) 9219 3111 or 1300 306 017 (cost of a local call)

Website: https://www.sat.justice.wa.gov.au/G/guardianship_
and_administration.aspx
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You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Other useful resources

Making Decisions About the Future

This page on the Public Advocate’s website lists a range of 
resources and information about the additional support 
they may be able to provide.

Click here to view this resource or go to Compass.info

A Guide to Enduring Power of Attorney in  
Western Australia

This booklet is a comprehensive guide to making an 
enduring power of attorney in Western Australia. It 
contains examples, case studies and links to forms.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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A power of attorney is a legal document that you can complete to appoint someone to make your 
decisions for you if you become unable to make them yourself.

The document allows you to specify who can make decisions for you, which decisions they can 
make, and when they can make them. The person or organisation that you nominate is known as 
the ‘attorney’, and you are known as the ‘principal’.

To make a power of attorney in the ACT, you must:

• be over the age of 18

• understand the effect of making a power of attorney

• have decision-making capacity

In the ACT there are two types of powers of attorney that allow you to appoint a decision-maker:

• general power of attorney

• enduring power of attorney

Other states and territories have similar documents, although they may have different names 
and different rules.

Powers of attorney in the 
Australian Capital Territory (ACT)

Types of powers of attorney  
in the ACT
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A general power of attorney in the ACT is only for financial and legal matters and can only be 
used while you have capacity to make your own decisions. It ends if you lose decision-making 
capacity, so it’s not a future planning tool.

Typically, a general power of attorney is in place for a specific time – for example, you are 
travelling overseas or are injured and need someone else to manage your finances temporarily.

Under a general power, your attorney is only able to do so for the time, task or circumstances 
you have specified. For example, if you regularly travel, you might authorise your attorney to 
make financial decisions whenever you are overseas.

If your general power of attorney does not have any specified limits in place, it ends when you no 
longer have decision-making capacity or when you pass away.

An enduring power of attorney allows you to appoint a decision-maker who can act if you no 
longer have capacity to make your own decisions. You can only make an enduring power of 
attorney while you have the capacity to make your own decisions.

In the ACT, your attorney in an enduring power may make decisions or act for you in relation to:

For example, you might specify that your appointed attorney can pay bills on your behalf 
whenever you are travelling overseas but only take over all your other financial decisions when 
you no longer have capacity to make decisions.

1. General power of attorney

2. Enduring power of attorney

• financial

• property

• personal

• health and

• medical research matters

However, they can only make personal, health and medical research 
decisions after you lose decision-making capacity. For financial and 
property matters, you can specify whether the enduring power can start 
immediately or only after you lose capacity.

Every Australian state and territory has different rules governing powers 
of attorney. It’s important to check the rules in other jurisdictions if you 
think your attorney may need to act on your behalf in financial matters in 
other jurisdictions.
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Capacity is a legal term that refers to your ability to make your own decisions. People may have 
capacity throughout their adult years and be able to look after their own financial and other 
decisions, but they may lose capacity due to an accident, illness or adverse effects of ageing.

You have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate your decision and your views and needs in some way, including by speech, 
gestures or other means

For personal, health, and medical research matters, an enduring power of attorney in the ACT 
can only take effect when the principal loses capacity.

What is ‘capacity’?

Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section.
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In the ACT, an enduring power of attorney is one of several options for future planning in 
relation to health care and medical treatment.

You can also choose to make an Advance Care Plan Statement of Choices and/or a health 
direction to specify your wishes for health care and medical treatment

An enduring power will allow your attorney to consent to or refuse medical treatments on your 
behalf if you have lost capacity.

They must, however, consider any specific instructions that you have made for your future 
health care in either the enduring power, an advance care plan statement of choices or a  
health directive.

This statement is another way that you can record your wishes in relation to future  
medical decisions.

You can include information in the statement about your wishes in relation to life-prolonging 
treatments and any religious and spiritual issues that you want considered when you are 
nearing the end of your life.

This legal document allows you to give instructions to refuse, or require withdrawal of, medical 
treatments and procedures. For example, a person with a terminal illness may wish to have 
resuscitation withheld.

The questions and tips for starting conversations about end-of-life planning could also be  
used to guide conversations with family and friends about financial matters, lifestyle, and 
cultural values. The site has culturally relevant resources for Aboriginal and Torres Strait 
Islander people.

Other decision-making options

Advance care plan statement of choices

Health directive
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In the ACT you can appoint as your attorney anyone over the age of 18 who has the capacity to 
make their own decisions.

They can be family members, friends, a lawyer, a licenced trustee company or the Public Trustee 
and Guardian. If the person you appoint is going to act in relation to financial and property 
matters, they must not be bankrupt or personally insolvent.

It’s a good idea to think very carefully about who you choose to be your attorney. It should be 
someone who is unlikely to lose capacity or pass away before you do and is willing, able and 
available to take on the role. They must understand what is involved in being an attorney and 
agree to be appointed.

The attorney must accept the role by signing the acceptance section of the general or enduring 
power of attorney form.

In the ACT, your power of attorney will automatically be revoked if you later marry or enter a 
civil partnership unless you take a particular step when making the document.

In the ACT you can appoint more than one person to act as your attorney. If you appoint do more 
than one person, you can authorise them to make decisions:

• individually (known as ‘separately’)

• jointly (known as ‘together’)

• a combination of separately and together

For example, you could require all decisions related to real estate to be made together but allow 
each of your decision-makers to make decisions separately about spending money for your day-
to-day expenses.

Appointing your attorneys both separately and together allows them to use their discretion 
about which decisions they make together and which ones they make separately. Where they are 
to make decisions together, they must agree on the decision.

Understanding powers of 
attorney in Western Australia
Who can be appointed?

Can I have more than one attorney?

To prevent the automatic revocation, complete the section of the enduring 
power of attorney related to marriage, civil union or civil partnership. 
There you can make it clear that the power is not to be revoked if you get 
married or enter a civil union or partnership.
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If you are considering appointing more than one attorney, it’s a good idea to think about how 
they could work together, make decisions and problem-solve as a team to make the best  
decision for you.

In the ACT, you can also nominate alternative or substitute attorneys to take on the role if one of 
your appointed attorneys becomes unavailable, resigns from the role or dies.

In this article, ‘attorney’ is used as a reference to both one attorney and multiple attorneys.

What are the attorney’s responsibilities when acting  
on my behalf?

ACT legislation requires your attorney to act in your best interests and to reflect or consider 
your wishes, values and culture. Wherever possible, they should support your participation in 
decision-making.

They must keep good records of transactions and decisions, keep your finances separate from 
their own, and avoid conflicts of interest. They can reimburse themselves for reasonable costs 
incurred in managing your affairs, but they must keep receipts to prove these costs.

An attorney is not allowed to give gifts or pay the living expenses of another person on behalf of 
the principal unless the enduring power of attorney explicitly authorises them to do so.

An attorney can only delegate responsibilities to another person if permission to do so is 
recorded in the enduring power of attorney.

You can limit or place conditions on attorneys’ decision-making powers when you make the 
power of attorney. For example, you can require them to submit accounts to a nominated 
accountant every year.
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If you are concerned that your attorney is not acting in your best interests or may be taking your 
money or property, you can cancel or revoke the power of attorney if you still have capacity.

You will not be able to cancel or revoke an enduring power of attorney if you have lost decision-
making capacity. However, another person with an interest in your welfare can ask the ACT Civil 
and Administrative Tribunal (ACAT) to review the attorney’s actions.

While it is a criminal offence to misuse a power of attorney, there is no agency that oversees 
their operation, which is why it is important to appoint someone you can trust and consider 
placing limitations on the decisions they can make.

In these circumstances, someone with an interest in your welfare can apply to ACAT, who will 
seek to appoint a suitable person to the role. If ACAT can’t identify a suitable person, they may 
appoint the Public Trustee and Guardian.

For more information on this, visit the ACAT website.

You don’t need to get a lawyer to prepare a general or enduring powers of attorney, but you may 
wish to seek legal advice before finalising your documents. In most cases you will need to pay for 
this advice or for any assistance in preparing your documents.

In the ACT, you only need to register a general or enduring power of attorney if the attorney will 
need to act on real estate matters on your behalf, such as selling your home.

However, you should give certified copies of enduring and general powers of attorney to all your 
attorneys. It is also a good idea to give a copy to your bank, doctor and other key people in your life.

You can make an enduring power of attorney in the ACT by completing a standard form.

What if my attorney is not acting in my best interests?

What happens in ACT if you lose capacity and don’t have 
an enduring power?

Do I need to have a lawyer prepare my power of 
attorney?

Do I have to register my general or enduring power of 
attorney?

Making and changing powers  
of attorney in the ACT
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Powers of attorney in the ACT need to be witnessed by two people aged over 18. One must be a 
person authorised to witness the signing of a statutory declaration, such as a lawyer or a justice 
of the peace. Only one witness can be a relative of the principal or the attorney.

You can revoke or change a general power of attorney at any time, but an enduring power of 
attorney can only be cancelled or changed if you still have capacity to make your own decisions. 
You can download the form on the ACT Legislation Register website.

If you registered your power of attorney, you will need to complete a withdrawal form and 
submit it to the Registrar-General’s Office. For more information about the withdrawal process, 
visit the Access Canberra website.

You will need to tell your attorney that you have changed or cancelled the power of attorney, and 
it’s recommended that you do this in writing so that there is a clear record of the advice. If you 
have given your bank or other people a copy, you will need to let them know as well.

Who can witness a power of attorney?

Can I change or cancel my power of attorney?
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More information and support 
about powers of attorney in 
Western Australia

Public Trustee and Guardian ACT

The Public Trustee and Guardian can also prepare enduring 
power of attorney documents, for a fee. For more information 
or to make an appointment, visit the website

Tel: (02) 6207 9800

Website: https://www.ptg.act.gov.au/

The Power to Choose

The Public Trustee and Guardian has free resources 
available on their website, including a useful booklet 
called The Power to Choose (PDF). This free resource  
is a downloadable comprehensive guide to making  
an enduring power attorney and includes all the  
required forms.

Click here to view this resource or go to Compass.info
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You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Other useful resources

ACT Law Society - Making an Enduring  
Power of Attorney

The ACT Law Society has an online fact sheet on preparing 
an enduring power of attorney in the ACT.

Click here to view this resource or go to Compass.info

Dying to talk: discussion starter

Palliative Care Australia’s website Dying to talk: 
discussion starter has useful resources to help older 
Australians plan what they would like to have happen 
if they were to become very sick or when they are 
approaching the end of their life. The questions and tips 
for starting conversations about end-of-life planning 
could also be used to guide conversations with family 
and friends about financial matters, lifestyle, and cultural 
values. The site has culturally relevant resources for 
Aboriginal and Torres Strait Islander people.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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Actively planning for the future may help to ensure that you can live your later years in wellbeing 
and security.

Sometimes, due to accidents, illness or ageing, people become unable to make their own 
decisions about finances, lifestyle, health and medical care, and legal matters. There are steps 
you can take now to ensure that if this should happen to you, your decisions can still be made – 
and made according to your wishes and preferences.

In the Northern Territory there are two legal documents that allow you to appoint someone else 
to act as a decision-maker on your behalf:

• a general (non-enduring) power of attorney

• an Advance Personal Plan (which replaced the enduring power of attorney in the Northern 
Territory in 2014)

The two documents can specify who can make decisions for you, which decisions they can make, 
and when they can make them. The decision-maker that you nominate is known as the ‘attorney’, 
and you are known as the ‘donor’.

To be able to make a power of attorney or an Advance Personal Plan, you must:

• be over the age of 18

• understand the effect of making the document

• have decision-making capacity at the time of making the document

Powers of attorney in the 
Northern Territory

Other states and territories have similar documents, although they may have 
different names and different rules.

Types of powers of attorney  
in the Northern Territory
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A general power of attorney is only for financial matters and can only be made and used while 
you have capacity to make your own decisions. It ends if you lose decision-making capacity, so 
it’s not a future planning tool.

Typically, a general power of attorney is in place for a specific time – for example, if you are 
travelling overseas or are in hospital and therefore need someone else to manage your finances 
on a temporary basis.

Under a general power of attorney, the person you have appointed to act on your behalf is only 
able to do so for the time, task or circumstances you’ve specified. For example, if you regularly 
travel, you could authorise your attorney to make financial decisions whenever you are overseas.

If your general power of attorney does not have any specified limits in place, it ends when you no 
longer have decision-making capacity or when you die.

An Advance Personal Plan is used to appoint a person, several people or a trustee organisation 
to act as a substitute decision-maker for you in financial, legal, lifestyle, and healthcare matters 
if you no longer have the capacity to make your own decisions.

You can appoint substitute attorneys to act in all or some of these matters. You can appoint 
different substitute attorneys for different tasks – for example, you could appoint a family 
member to manage financial matters and a friend to make lifestyle decisions.

You can only make an Advance Personal Plan while you still have decision-making capacity. The 
plan comes into force immediately it is made, although its powers are only enacted when you 
lose decision-making capacity. It ends if:

• there is a time limit stipulated in the plan

• it is revoked by the donor or the Northern Territory Civil and Administrative Tribunal (NTCAT)

• the donor dies

The Advance Personal Plan has three parts:

1. Advance Care Statement

2. Advance Consent Decision

3. Appointment of Decision-makers

2. Advance Personal Plan

1. General power of attorney

In the Northern Territory, enduring powers of attorney were replaced in 2014 by 
Advance Personal Plans. An enduring power of attorney made prior to 17 March 
2014 remains valid.

148

an               
project

Powers of attorney in the Northern Territory

A comprehensive guide to Powers of Attorney in Australia

https://ntcat.nt.gov.au/


The Advance Care Statement is a statement in which you can express your wishes and views on 
how you would like your attorneys, healthcare professionals and any other carers to act when 
making decisions about you.

The form itself contains some useful questions that can help you to think about what you value 
and what level of medical care/treatment you would like to receive when you are nearing the 
end of your life. The form also recommends that you talk with your attorney, family and doctor 
about this part of the form before finalising it.

While the statement is intended to guide your attorney and is not legally binding, the legislation 
makes it clear that appointed attorneys should give ‘effect’ to the wishes and views set out in the 
statement. This means that they attorneys must respect the donor’s wishes and instructions.

Where there is no statement, attorneys are expected to make decisions based on 
what they believe the person would have done.

The legislation also makes it clear that wherever possible, attorneys should 
continue to involve the donors in decision-making.

Every Australian state and territory has different rules governing powers of 
attorney. It’s important to check the rules in other jurisdictions if you think your 
attorney may need to act on your behalf in financial matters in other jurisdictions.

The Advance Consent Decision section of the form is where you can outline your decisions 
about future medical treatments and procedures, such as instructions about the use of life 
support or decisions about organ transplants. If it’s completed, this section of the form is legally 
binding, which means that your attorney and health care providers must act on your decisions.

The Appointment of Decision-makers section of the form is where you can name one or more 
attorneys and stipulate what decisions or matters they can resolve. You can appoint different 
people for different decisions or allow all your attorneys to act on all matters. It’s up to you.

You do not have to complete all of these sections of the form – you can complete all three, two 
sections or only one. You do need to complete the personal details section of the form and the 
signing and witnessing section.
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Having Capacity

The law presumes adults have the ‘capacity’ to make their own decisions, until proven 
otherwise. But capacity isn’t always straightforward.

For more infomation on Having Capacity click here or go to relevant section.

What is ‘capacity’?

Capacity is a legal term that refers to a person’s ability to make their own decisions. People 
may have capacity throughout their adult years and look after their own financial and other 
decisions, but they may lose capacity due to an accident, illness or the adverse effects of ageing.

You have decision-making capacity if you are able to:

• understand the information relevant to the decision and the effect of the decision

• retain that information to the extent necessary to make that decision

• use or weigh up that information as part of the process of making the decision

• communicate the decision and the person’s views and needs in some way, including by 
speech, gestures or other means.

• An Advance Personal Plan only takes effect when a person ‘loses capacity’, which means 
they have become unable to make their own decisions
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Can I have more than one attorney?

In the Northern Territory you can appoint more than one person to act as your decision-maker. 
If you do appoint more than one person, you can authorise them to make decisions individually 
(known as ‘severally’) or together (known as ‘jointly’), or a combination of jointly and severally.

For example, you could require all decisions related to real estate to be made jointly but allow 
each of your decision-makers to severally make decisions about spending money on your day-
to-day expenses.

If you appoint decision-makers to act on any or all matters jointly, their decisions must be 
unanimous. If joint decision-makers cannot come to a unanimous decision, they may seek an 
order from NTCAT to resolve the matter.

In this article, ‘attorney’ is used as a reference to both one appointed attorney and multiple 
appointed attorneys.

In the Northern Territory you can appoint as your attorney anyone over the age of 18 who has 
the capacity to make their own decisions. You can appoint someone under the age of 18, but the 
role cannot commence until the person turns 18.

You can appoint family members, friends, a lawyer, a licenced trustee company, the Public 
Trustee or the Public Guardian.

Understanding powers of 
attorney in the Northern 
Territory
Who can be appointed?

Choosing an Attorney

The person you appoint as your attorney in your enduring power of attorney may  
need to make important decisions on your behalf, so you should choose someone  
you really trust.

For more infomation on Choosing an Attorney click here or go to relevant section. 
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While you still have capacity, you can cancel the Advance Personal Plan if you feel that your 
attorney may not be acting in your best interests or may be taking your money or property.

If you should lose decision-making capacity, you would not be able to cancel the Advance 
Personal Plan. However, another person with an interest in your welfare can apply to NTCAT to 
have the actions of your attorney’s actions investigated if they become concerned.

If you do not have an Advance Personal Plan and you no longer have capacity to make your own 
decisions, NTCAT can appoint a family member or friend as your decision-maker.

If there is no one suitable, they can appoint the Public Guardian.

What if my attorney is not acting in my best interests?

What happens in the Northern Territory if you lose 
capacity and don’t have an Advance Personal Plan?

What are the attorney’s responsibilities when acting  
on my behalf?

The Northern Territory legislation requires the attorney to act in ways that are in your interest 
and reflect or consider your wishes. Where possible they should support your participation in 
decision-making.

They must:

• act in your best interests

• keep good records of transactions and decisions

• keep your finances separate from their own

While you can choose to include a clause or option in your Advance Personal Plan that allows 
your attorney to benefit from your money and property – for example, cover their living costs 
– they cannot use your money or property for their own benefit without your authorisation. 
However, they can reimburse themselves for reasonable costs that they incur managing your 
affairs.

If your attorney has financial management powers, they can buy gifts for others on your behalf. 
They may provide financial maintenance for a dependant of yours, if you provided support 
when you had capacity or if they have reasonable grounds to believe that, in the circumstances, 
you would have provided financial maintenance. For more information on maintenance of 
dependants, see the Advance Personal Planning Act 2013.

You can limit or place conditions on the attorney’s decision-making power. For example, you  
can require them to submit accounts to a nominated accountant every year, or you can  
explicitly authorise the attorney to make specific gifts or restrict them from giving gifts to 
particular people.
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Making and changing powers 
of attorney in the Northern 
Territory
You can use the standard form on the Northern Territory Government website to make your 
power of attorney. The webpage has clear, step-by-step instructions on what to do.

In the Northern Territory you may also write your own general power of attorney document. If 
you do write your own, make sure it contains no errors or mistakes, as this can result in it being 
invalid. The document needs to include:

• your name and address

• the date the power was given by you

• clear information about what decisions or actions the attorney are allowed to  
take on your behalf

• a sample signature of the attorney

You do not need to get a lawyer to prepare a power of attorney or Advanced Personal Plan, but 
the Northern Territory Government recommends that you do seek legal advice when preparing 
these documents. In most cases you will need to pay for this advice or for assistance in 
preparing the documents.

Do I need to have a lawyer prepare my power of attorney 
or Advance Personal Plan?
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You do not have to register either document in the Northern Territory unless the power of 
attorney authorises your attorney to sign documents relating to real estate matters, such as 
selling your home. In that case, the general power of attorney needs to be registered with the 
Northern Territory Land Titles Office.

However, there are good reasons to register a power of attorney or an Advance Personal Plan 
anyway. Registration:

A general power of attorney must be witnessed by a qualified witness, such as a:

The person named as your attorney in the document cannot be a witness, even if they are in one 
of the qualified witness categories.

An Advance Personal Plan must be signed by the person making it in the presence of an 
authorised witness. The following people are authorised witnesses:

You should give certified copies of your Advance Personal Plan to your decision-makers, and if 
your plan includes health care you should also update My eHealth Record.

• ensures there is a copy of the document 
available if the original is lost

• creates a public record of the documents

• provides the attorney/decision-maker 
with clear evidence for others that they 
are authorised to act on your behalf

• Justice of the Peace

• Commissioner of Oaths

• police officer

• solicitor

• Justices of the Peace

• Commissioner for Oaths

• legal practitioners

• police officers

• health professionals

• accountants

• chief executive officers of local 
government authorities

• social workers

• principals of Northern Territory schools

Do I have to register my power of attorney or Advance 
Personal Plan?

Who can witness a power of attorney and Advance 
Personal Plan?

As with general powers of attorney, the person named as your attorney 
in the document cannot be a witness, even if they meet the criteria for an 
authorised witness.
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You can change or revoke a general power of attorney at any time provided you have decision-
making capacity. If you have registered your power of attorney and either cancel or make 
changes to it, you will need to revoke the registered version and, if necessary, register a new or 
amended power of attorney.

Your attorney can’t change your power of attorney, but they can withdraw it. This might happen 
if you have lost decision-making capacity but they are no longer able to act as your attorney.

If you registered your power of attorney, you will need to complete a withdrawal form and 
submit it to the Land Titles Office. A fee will apply.

Whether or not you have registered your general power of attorney, you will need to tell your 
appointed decision-maker that you have changed or cancelled the power of attorney. It’s 
recommended that you do this in writing so that there is a clear record of the advice.

An Advance Personal Plan can only be cancelled or changed if you still have capacity to make 
your own decisions. To change a registered Advance Personal Plan you need to create a new 
plan and lodge it with the Public Trustee. To cancel a registered Advance Personal Plan you need 
to contact the Public Trustee directly. If you no longer have decision-making power, only NTCAT 
can revoke or change your plan.

Can I change or cancel my general power of attorney?

More information and support in 
the Northern Territory

Darwin Community Legal Service Inc

Tel: (08) 8982 1111

Freecall: 1800 812 953

Email: info@dcls.org.au

Website: https://www.dcls.org.au/

Northern Territory Office of the  
Public Trustee

Tel: (08) 8999 7271

Website: https://nt.gov.au/law/rights/advance-personal-plan

Office of the Public Guardian

Tel: 1800 810 979

Email: public.guardian@nt.gov.au

Website: https://publicguardian.nt.gov.au/guardianship/about-
guardianship#accordion-10
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You Decide Who Decides: Making an enduring power 
for financial decisions

This booklet explains the process, provides useful tips on 
completing the form, poses questions to consider when 
choosing the person who will act for you in financial 
matters when you no longer have capacity, and includes 
example wording and personal stories.

Click here to view this resource or go to Compass.info

Other useful resources

Advanced Personal Plans - Public Guardian

The Northern Territory Office of the Public Guardian has 
an easy-to-read factsheet that provides an overview of 
Advanced Personal Plans.

Click here to view this resource or go to Compass.info

Advanced Personal Plans - COTA

The Council on the Ageing (COTA) Northern Territory 
provides some basic information about Advanced 
Personal Plans.

Click here to view this resource or go to Compass.info

Dying to talk: discussion starter

Palliative Care Australia’s website Dying to talk: 
discussion starter has useful resources to help older 
Australians plan what they would like to have happen 
if they were to become very sick or when they are 
approaching the end of their life. The questions and tips 
for starting conversations about end-of-life planning 
could also be used to guide conversations with family 
and friends about financial matters, lifestyle, and cultural 
values. The site has culturally relevant resources for 
Aboriginal and Torres Strait Islander people.

Click here to view this resource or go to Compass.info

Disclaimer:  
The information provided in this document is not a substitute for individual legal advice.
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